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[ B-180707 ]

Patents—Assignment—Intent of Parties Not Expressed—Correc-
tion

The assignment to the Government of the full domestic rights to an invention
developed by a private firm under a Government contract may be corrected on
the basis of mutual mistake of fact to conform to the intent of the parties, as

evidenced by the preexisting contract that the domestic title vest jointly. To
accomplish this, a corrected assignment executed by the parties should be refiled.

In the matter of Department of the Interior, March 5, 1974:

An invention, entitled “Use of Carbon Monoxide and Steam in the
Solvent Refined Coal Process,” was developed by employees of the
Pittsburg & Midway Coal Mining Co. (Pittsburg) under contract No.
14-01-0001-496 with the Department of the Interior (Government).
As an incident of employment, the inventors were required to assign
the invention to Pittsburg. By virtue of article IIT A (2) (a) of con-
tract —496, domestic title to the invention was to be held jointly by
Pittsburg and the Government.

Application for Letters Patent, Serial No. 297,093, was filed Octo-
ber 12, 1972, by Pittsburg. Thereafter, an assignment of interest pre-
pared by the Government and executed on November 6, 1972, by the in-
ventors and Pittsburg, was recorded in the United States Patent Office
on November 16, 1972 (reel 2909, frame 892, 893). With respect to
domestic patent rights, the assignment provided that Pittsburg did sell,
assign and transfer to the Government the entire domestic right, title
and interest in the invention subject to retention by Pittsburg of a
royalty-free, nonexclusive license in accordance with the terms of con-
tract 14-01-0001-496.

On February 15, 1974, Pittsburg notified the Government that the
assignment was in error and requested that it be reformed to reflect
the terms of contract 14-01-0001-496, i.e., that the domestic rights be
held jointly by Pittsburg and the Government. The requests for au-
thority to reform the assignment was referred to GAQO by letter dated
February 22, 1974, from the Deputy Assistant Secretary of the
Interior.

35 10.S. Code 261 provides that patents shall have attributes of per-
sonal property and that applications for patents, or any interest therein
shall be assignable in law by an instrument in writing. An assignment
is the only means by which legal title of a patent passes. Marshall v.
Colgate-Palmolive-Peet Co., 175 F. 2d 215 (1949). In this case, the
assignment was intended to be the written evidence of the discharge of
the contract obligation that domestic title to the invention would vest
jointly with Pittsburg and the Government. The action proposed would
conform the assignment of record to the actual intent of the parties as
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clearly expressed in the contract. Therefore, our Office will not object
to the proposed correction. See Nicholson Pavement Company v. Jenk-
ins, 81 U.S. 452 (1871); Baldwin v. National Hedge & Wire-Fence
Co., 73 F. 574 (1896). In this vein, we believe that the proper course
of action should be the refiling of a corrected assignment, executed by
the parties. Concerning the proposed form of the corrected assignment,
informal consultation with an Associate Solicitor of the Patent Office
leads us to believe that reference to the prior agreement and a state-
ment covering the reason for the correction should be included in, or
appended to, the corrected assignment.

[ B-58911, B-177806 J

Retirement—Civilian—Reemployed Annuitant—Annuity Deduc-
tion—Mandatory

A retired annuitant who is a member of the Technology Assessment Advisory
Council is not exempt from the requirements of § U.S.C. 8344 (a) that an amount
equal to the annuity allocable to a period of employment be deducted from the
pay of an annuitant, because that provision covers all positions not specifically
exempted, and Congress has not exempted Council members.

Compensation—Boards, Committees, and Commissions—Technol-

ogy Assessment Advisory Council Members—Reemployed Annui-
tant

The limitation on the pay of public members of the Technology Assessment Ad-

visory Council contained in section 7(e) (2), Public Law 92-484, operateg to limit

the amount of pay fixed for members and that fixed rate may not vary because

gagouncil member will receive less pay by virtue of the restriction in § U.8.C.
4(a).

In the matter of the pay of an employed annuitant, March 11, 1974:

The Office of Technology Assessment (OTA), an arm of Congress
established under the Technology Assessment Act of 1972, Public Law
92-484, 86 Stat. 797, October 13, 1972, (2 T.S. Code 471 note) submits
for decision the question whether a Civil Service annuitant who is
appointed as one of the ten public members of the Technology Assess-
ment Advisory Council is subject to the provision in § U.S. Code
8344 (a) requiring that the pay of a reemployed annuitant be reduced
by the amount of his annuity. The request points to the fact that the
Council is a body established under the Congress which might con-
stitute an adeqaute basis for distinguishing it from similar bodies in
the executive branch insofar as concerns the application of the afore-
said requirement. Section 7(e) (2) of that Public Law (2 U.S.C. 476
(e) (2)) isas follows:

(2) The members of the Council appointed under subsection (a) (1) shall

receive compensation for each day engaged in the actual performance of duties
vested in the Council at rates of pay not in excess of the daily equivalent of the
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highest rate of basic pay set forth in the General Schedule of section 5332(a)
of title 5, United States Code, and in addition shall be reimbursed for travel,
subsistence, and other necessary expenses in the manner provided for other
members of the Council under paragraph (1) of this subsection.

The legislative history of Public Law 92-484 sheds no light on this
matter and hence affords no assistance in resolving the issue before
us.
Annuities and pay on reemployment of annuitants is governed by
5 U.S.C. 8344 (a) which provides in pertinent part as follows:

§ 8344. Annuities and pay on reemployment.
(a) If an annuitant receiving annuity from the Fund, except—
(1) a disabiilty annuitant whose annuity is terminated because of his
recovery or restoration of earning capacity ;
(2) an annuitant whose annuity is based on an involuntary separation
from the service other than an automatic separation; or
(3) a Member receiving annuity from the Fund ;
becomes employed after September 30, 1956, or on July 31, 1956 was serving, in
an appointive or elective position, his service on and after the date he was
or is so employed is covered by this subchapter. Deductions for the Fund may
not be withheld from his pay. An amount equal to the annuity allocable to the
period of actual employment shall be deducted from his pay, except for lump-
sum leave payment purposes under section 5551 of this title, * * *
[Italic supplied.]

Under authority contained in 5 U.S.C. 8347, the Civil Service Com-
mission has promulgated implementing regulations for the above-

quoted statute, published in 5 CFR 831.801(d), which read in perti-
nent part as follows:

(d) When an annuitant, other than an annuitant described in the first
sentence of paragraph (c) of this section, becomes employed after September 30,
1956, in an appointive or elective position:

(1) The Commission shall continue his annuity :

(2) The department or agency shall not take retirement deductions from his
pay; and

(3) The department or agency shall deduct from his pay, except for lump-
sum leave purposes, an amount equal to the annuity allocable to the period
of actual employment. [Italic supplied.}

With the exception contained in 5 U.S.C. 8344(a) and one other
contained in subsection (c) of that section, the statute and regulations
are applicable to all annuitants reemployed in Federal positions re-
gardless by which agency or in which branch of the Government they
are reemployed. The exception in subsection (c¢) that Congress has
seen fit to make in the coverage of the law provides:

(c) This section does not apply to an individual appointed to serve as
a Governor of the Board of Governors of the United States Postal Service.

It is a cardinal rule of statutory construction that where a statute
specifically designates those who are to be excluded from its operation,
the maxim “expressio unius est ewclusio alterius” gives rise to an
inference that all those not specifically mentioned by the statute were
intentionally omitted by the Congress. United States v. Robinson, 359
F. Supp. 52, 58 (SD. Fla., 1973) ; Knowles v. Holly, 513 P. 2d 18, 22

(1978) ; Geokagan v. General Motors Corp., 279 S. 2d 436 (1973).
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Applying this rule of statutory construction, we must conclude that
since Congress has not specifically exempted the public members of
the Council from the operation of 5 U.S.C. 8344, it did not intend that
they should be excluded from the operation of the statute.

Accordingly, it is determined that 2 member of the Technology As-
sessment Advisory Council who is receiving an annuity from the Civil
Service Retirement Fund must have his pay in that position reduced
as required by 5 U.S.C". 8344 (a). ‘

There may be some question whether the limitation on the daily

ate of pay contained in section 7(e)(2) applies only to the pay
actually received by the Council member or whether it applies to re-
strict the rate of pay that may be fixed for the position of Council
member.

In the absence of some clear expression of legislative intent to the
contrary it is our opinion that the better view is that the limitation is
intended to prescribe a ceiling on the pay that may be fixed for the
position of Council member and that such ceiling is not intended to
vary depending upon the actual pay the member otherwise may he
entitled to receive. Thus, pay fixed for a Council member should not
be increased on the basis that the pay he will receive must be reduced
under 5 T7.8.C. 8344 (a).

[ B-178955 ]

Contracts—Negotiation—Evaluation Factors—Manning Require-
ments—Propriety

‘Where the successful offeror under a request for proposals (RFP) to furnish mess
attendant services could be required to perform at manning levels above thore
stated on the manning chart without any increase in contract price, the state-
ment made during negotiations that the Government estimates were realistie and
that satisfactory service could not be assured with a lower maximum stafiing
level, did not prejudice any of the offerors since the agency’s interpretation that
the offeror's manming chart level was the maximum stafiing that the Government
would require of a successful offeror was not used in the evalnation of offers and
offerors are required by terms of RFP to perform services satisfactorily even at
levels above those stated in manning charts.

Contracts—Negotiation—Evaluation Factors—Manning Require-
ments—Government Estimated Basis

The acceptance of an offer to provide mess attendant services, which was hased
in part on the offeror's additional guarantee to provide manning within the
Government’s estimated range should need arise, is irrelevant in that the request
for proposals requires the successful offeror to perform at that level or higher
should need arise.

Contracts—Negotiation—Evaluation Factors—Manning Require-
ments—Manning Chart Staffing Level Effect

Under a request for proposals (RFP) that required the snbmission of manning
charts for a representative weekday and a representative weekend/holiday to
foster evaluation of offeror’s overall understanding of food service operations, the
evaluation of tota’! manning offered need not be restricted solely to the level
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indicated in the manning chart, and although the RFP apparently assumes that
offeror's manning levels will be totally reflected rather than partially reflected,
this assumption was not intended to be a condition precedent to the evaluation
of the offer.

Contracts—Negotiation—Evaluation Factors-——Manning Require-
ments—Government Estimated Basis

The estimate of man-hours required to perform mess attendant work need not he
revised merely because one ofteror submitted a substantiated proposal below 93
percent of the Government estimate, since all offerors had the same opportunity,
specifically stated in the request for proposals (RFP) to submit a justification
for their lower figures and there has been no lessening of the RFP requirements.
Furthermore, the successful offeror showed the reasonableness of the Govern-
ment’s representative day estimates and additionally showed that fewer hours
are needed annually; that is the annual total need for man-hours and not the
mathematical total of representative days.

Contracts—Negotiation—Evaluation Factors—Manning Require-
ments—Compliance

Where a request for proposals (RFP) for mess attendant services contemplated
that offers would be in a certain format and the successful offeror only partially
complied stating that it would use representative day figures only a certain
specified number of times during the year, but on other specified days, it could
and would use less manning due to lesser usage of mess halls, the offeror did not
depart from the RFP requirements { ASPR 3-805.1(a) (5) ) since use of a calendar
year containing 252 representative weekdays and 113 representative weekend/
holidays was not a RFP requirement.

In the matter of ABC Management Services, Inc.; Tidewater Man-
agement Services, Inc.; Chemical Technology, Inc., March 11, 1974

Request for proposals (RFP) N66314-73-R-2745 was issued on
March 30, 1973, by the Naval Regional Procurement Office, Qakland.
California.

Section D1(a) of the RFP states that:

* # # Submission of manning charts whose total hours fall more than  per-
cent helow these estimates may result in rejection of the offer without further
negotiations unless the offeror cleurly substantiates the manning difference with
specific documentation demonstrating that the offeror can perform the required
services satisfactorily with such fewer hours.

Section “D” further states that:

(2) the hours shown in the manning charts must be supported by the prict
offered when compared as follows. The total hours reflected in the manning
charts for the contract period (i.e., based on a contract year containing 252
weekdays and 113 weekend days/holidays) will be divided into the total offered
price (less any evaluated prompt payment discount) to assure that this dollar/
hour ratio is at least sufficient to cover the following basic labor expenses:

(i) the basic wage rate;
(ii) if applicable, fringe benefits (health and welfare, vacation, and holi-
days) ; and
(iii) other employee-related expenses as follows :
(A) FICA (including Hospital Insurance) at the rate of 5.2¢:
(B) Unemployment Insurance at the rate set forth by the offeror in
the provision in Section B of this solicitation entitled “Offeror’s State-
ment as to Unemployment Insurance Rate and Workmen’s Compensatior
Insurance Rate Applicable to His Company” ; and
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{C) Workmen's Compensation Insurance at the rate set forth by the
offeror in the provision referred to in (B) above.
Failure of the price offered to thus support the offeror’s manning chart may
result in rejection of the proposal without further negotiations.

(¢) Awerd will be made to the responsible offeror whose proposal, meeting
the criteria set forth in (a) and (b) above, offers the lowest evaluated total price.

Note to Offeror: The purpose of the above price-to-hours eviluation is to assure:

(i) that manning charts submitted are not unrealistically inflated in hopes
of securing a4 more favorable proposal evaluation ; and
(ii) that award is not made at a price so low in relation to basic payroll
and related expenses established by law as to jeopardize satisfactory
performaunce.
Nothing in this Section D shall be construed as limiting the contractor’s responsi-
bility for fulfilling all of the requirements set forth in this contract.

Section “J” of the RFP states in pertinent part :

The staffing levels entered by the Contractor on the Manning Charts (Attach-
ment E) shall become an integral part of the contract, and the Contracting
Officer may require that this staffing level be fulfilled should performance on this
contract frll below acceptable standards. The Contractor may be required to make
monetary adjustments for any manhours less than those specified, should the
Contracting Officer determine that a less than satisfactory level of performance is
caused by personnel staffing below that set forth in Attachment E, Manning
Charts. Notwithstanding the foregoing, the Contractor is responsible in any
event for supplying sufficient personnel to perform the contract satisfactorily.

Thus, the Navy sought by section “D” of the RFP the assurance that
the successful offeror would be able to cover its most basic expenses
(labor) at what initially appeared to be a work level guaranteeing
adequate performance (its manning chart levels). However, section
“J” of the RFP also authorized the contracting officer to require the
contractor to supply sufficient personnel to perform the contract satis-
factorily, even at levels above its manning charts with a resultant
increase in costs to the contractor. (Note: Subject contract is of firm
fixed-price type.)

A1l 13 firms responding to the RFP were considered within the com-
petitive range. Tidewater and at least one other offeror, ABC (incum-
bent contractor), initially submitted proposals showing manhours of
less than 95 percent of the Government’s estimate. (Tidewater’s hours
were 85 percent and unsubstantiated; ABC’s hours were also under
95 percent of the estimate. Integrity’s initial offer exceeded 95 percent
of the Government’s estimate.)

Concerning negotiations the Navy stated in its report that :

* # ¥ all [offerors] were advised that the Government's estimated hours
(minus the 59, allowance) were realistic and that it was the judgment of the
Food Service Officer that satisfactory service could not be assured with a lower

maximum staffing level as written into the contract under Section J, “Staffing
Levels” * # %

(As noted above, we do not construe the language in section “J” of
the RFP as making the manning chart level the maximum staffing
level. The procuring activity, on the other hand, construes section “J*
as providing that the manning chart is the maximum level the contrac-
tor is obligated to furnish.)
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In response to this advice, Tiuewater’s best and final offer included
manning above the 95-percent level. ABC, on the other hand, submitted
a manning chart which indicated a 92-percent manning level but other-
wise guaranteed to perform at 99 percent of the Government’s esti-
mated hours should its performance at any time be less than satisfac-
tory. Similarly, Integrity’s manning chart was revised to indicate
exactly 95 percent, while in an accompanying letter Integrity indicated
that it could satisfactorily perform at 84 percent of the Government
estimate. Integrity offered substantiation for the 84-percent figure
which the contracting officer accepted.

Prices received on best and final offers were :

Hrs. stated

on manning

Prices Discount  chart
Integrity $385, 143. 73 (1. 5%) 106, 343
ABC 437, 656. 00 (1. 19,) 103, 162
Tidewater 462, 549. 00 (2%) 108, 029

Té)e contract was thereafter awarded to Integrity on the basis of its 84-percent
olrer.

It is contended that: (1) Integrity’s manning chart hours are not
supported by its price and that, in essence, Integrity proposed one
figure (106,343 hours) for evaluation vis-a-vis the paragraph D1(a)
of the RFP (manning) and another for evaluation under paragraph
Di(b) (dollars/hour); (2) the Government did not evaluate
Integrity’s offer based on its response to the RFP; and (3) the other
offerors were not given an opportunity to submit offers for evaluation
on the same basis as that upon which award to Integrity was made; that
is, the basis of a man-hour figure below that supposedly announced in
the discussions with all offerors as the minimum acceptable (95 per-
cent) for award evaluation purposes.

The agency states that Integrity’s 84-percent man-hour figure was
used both in regard to the requirements of paragraph D1(a) (man-
ning) and D1(b) (dollar/hour). In making the award, however, the
Government accepted the additional “guarantee” it asserts was
offered by Integrity to perform up to the 106,343-hour (95 percent)
manning level whenever necessary, and for that purpose included such
manning charts in the award. (The contracting officer concluded that
because Integrity’s offer contained the required two manning charts
and each indicated a figure 95 percent of the Government’s correspond-
ing daily estimate, Integrity’s total manning chart level, what the Gov-
ernment took as a “guarantee,” could be computed by multiplying the
daily manning chart figures by 252 and 113, respectively, and summing
the results. Thus, Integrity’s total manning chart level was computed to
be 106,343 hours or 95 percent of the (Government’s total annual esti-
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mate.) This guarantee acceptance is indicative of the contracting ac-
tivity’s underlying and improper interpretation of the RFP that the
level of performance indicated on the offeror’s manning charts consti-
tutes the maximum staffing level the contractor is obligated to furnish.
As stated earlier, section “J” of the RFP requires the offeror to per-
form the specified services adequately even at levels exceeding its man-
ning charts. This would bind a successful offeror to perform, should it
become necessary, at or even above its manning chart level without any
increase in contract price, irrespective of any “guarantee” given by the
offeror. (Upward adjustments of the contract price are contemplated
by section J(a) of the RFP only in the event that the actual number of
meals served per month varies significantly from the number esti-
mated.) Therefore, the guarantee aspect of Integrity’s manning charts
becomes irrelevant for award purposes.

Moreover, we feel that no offeror was prejudiced by the procuring
activity’s determination that some sort of a 95-percent (or above)
“guarantee” was required, since the successful offeror was bound by
section “J” to assure adequate performance even if levels above any
“guarantee” were required.

The RFP did, however, seek an assurance by paragraph D1(b) that
the offeror could meet its basic labor costs at what was considered to be
an adequate level of performance which was to have been indicated on
the offeror’s manning charts. Integrity apparently demonstrated to
the contracting officer that the job could be adequately performed with
84 percent of the Government’s estimated manning and has offered a
dollar/hour ratio at that level supportive of its offered hours even
though this level of performance cannot be derived from reviewing the
manning charts alone.

Integrity’s manning charts, submitted under section B3(a) of the
RFP, showed the number of personnel proposed for each half hour
of a representative weekday and of a representative weekend day/
holiday, which personnel figures were equal to 95 percent of the Gov-
ernment’s estimates. Integrity, in a letter accompanying its offer, went
on tostate that it would use the number of hours set forth on its weekday
chart 137 times during the year and use the representative weekend day
chart figure on only 52 occasions. On the remaining 176 days, it would
use manning figures which it had established by examining the troop
utilization of the mess facilities on certain days of the week (i.e., Fri-
days, paydays, etc.). Such an arrangement, when accompanied by a
time and motion study, has been recognized by our Office in 53 Comp.
Gen. 198 (1973) to be a valid method for substantiating a deficiency
from the 95-percent manning level.

Counsel for Tidewater questions the adequacy of Integrity’s justifi-
cation for its 84-percent figure. However, we feel that he answers his
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own question by saying that : “The reduced hours required for Fridays,
Saturdays, holidays, paydays, and ‘Premium’ days are no secret to
other contractors in this business.” As such, we can see how the con-
tracting officer accepted such a proposal without requiring further
justification. Next, counsel questions Integrity’s justification on the
basis that Tidewater’s justification for its initial 85-percent proposal
was rejected although it is asserted that its justification was superior to
that of Integrity. We have reviewed each offeror’s justification and
note the lack of specificity vis-a-vis Tidewater’s approach to furnish-
ing fewer than 95 percent of the Government’s estimated man-hours.
Tidewater, In essence, relies on its alleged superior management to
justify its figures. Integrity, on the other hand, proposed a definite plan
which demonstrated a reduced need for manning. As such, we feel that
neither the contracting officer’s determination to reject Tidewater’s
justification nor his determination to accept Integrity’s justification
was unreasonable. See 53 Comp. Gen., supra, B~179041, October 26,
1973.

Section B3(b) of the RFP states that:

* ¢ % [Mapning charts are required in order to foster evaluation of :

(i) the offeror’s understanding of Navy food service operations in general and
of the specific services required; and

(ii) the soundness and acceptability of the offeror’s approach to performance
of the services required. [Italic supplied.)

We do not feel that such language limits evaluation of an offeror’s
proposed man-hours to the manning charts which are but one aid to
the contracting officer in determining the degree to which an offeror
understands the problem and the feasibility of its proposed approach
thereto. Accordingly, the contracting officer could within the terms of
the RFP examine extraneous material, such as Integrity’s letter, at
least with regard to the above-noted criteria.

Indeed, in 53 Comp. Gen., supra, we necessarily construed the RF'P
there involved as requiring that the offeror’s total manning level be

sufficient to perform the required services. There, we did not feel that
it would be proper to constrain an obviously ingenious proposal, such
as Integrity’s, by requiring that only the levels indicated on its man-
ning charts could be evaluated. True, both RFP’s assumed that an
offeror’s manning levels will be totally reflected, rather than partially,
in its manning charts. However, we do not believe that the substance
of this assumption was intended to be a condition precedent to evalua-
tion of the total offer. Once a manning chart is evaluated vis-a-vis man-
ning distribution, so that the offeror’s management approach can be
established for a representative day, the charts offer little more for
evaluation purposes. The total manning figures stated thereon, which
are to be used in the section “D” evaluation, might just as well be sep-
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arately listed, as Integrity did in its letter. Accordingly, we thinic the
agency properly evaluated Integrity’s offered manning level rather
than its manning charts per se under section “D” criteria, especially
since the manning charts themselves were evaluated under section
B3(b).

Counsel for the protesters further contend that when an offeror,
such as Integrity, submits a substantiated proposal substantially be-
low the 95-percent manning level, the Government estimate is there-
fore rendered defective because it does not accurately reflect the serv-
ices required. Consequently, the Government, it is asserted, has the
obligation to notify all offerors that its requirements have been sub-
stantially changed. This notification can be accomplished by merely
revising the Government estimate downward. If no lessening of the
requirements is accomplished, the contention is made that the Govern-
ment has then not allowed all offerors the same opportunity to compete.

In regard to a similar situation, we stated in 53 Comp. Gen. 198,
supra,that:

It is clear from the language of the solicitation that any proposal which could
lessen the number of man-hours required and thus reduce the total cost was desir-
able. However, should any such proposal have exhibited low manning levels
(that is, below 5 percent of the Government’s estimate), the Government then
required that the offeror substantiate its claim that the job could be accomplished
at the number of hours it had offered. This unambiguous provision of the solicita-

tion allowed all participants the same opportunity to submit offers deviating from
the Government estimate of man-hours. * * *.

The cases cited by counsel for ABC in support of ABC’s position
deal with sitnations wherein the same evaluation factors were either
not used in evaluating all offers or an essential basis for evaluation
of proposals was not made known to all offerors. In the present case,
we iterate our position of 58 Comp. Gen. 198, wherein we said that
no offeror was bound irrevocably to the Government estimate and could
indeed have offered a less than 95-percent manning level. Where the
Government’s estimate is made in good faith, but certain offerors in-
dicate that they can perform with substantially fewer hours than the
Government has estimated, we do not believe that other offerors have
been competitively disadvantaged where all offerors had the same op-
portunity to submit lower hour proposals, with the knowledge that
the fewer hours proposed could translate into lower costs. Unlike the
situation in B-170324, April 19, 1971, cited by counsel for ABC, we
feel that this RFP clearly implied the “evaluation” factor presently
complained of—that it was desirable for offerors to propose fewer
hours if those hours could be justified. Therefore, all offerors were or
should have been aware of all elements upon which their proposals
would be evaluated.
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Asnoted above, however, the RFP contemplated that an offer would
be proposed in the following format: demonstration of the hours to
be utilized on 252 representative weekdays and a further demonstration
of the numbr of hours to be used on 113 representative weekend/holi-
day days. Integrity partially complied with this format in noting that
the representative days manning figures would be used a portion of the
time, but that specified lesser figures would be used on other days.

Paragraph 3-805.1(a) (5) of the Armed Services Procurement Reg-
ulation (ASPR) states that:

* * * I'Wlhen the proposal most advantageous to the Government involves
a material departure from the stated requirements, consideration shall be given
to offering the other firms which submitted proposals an opportunity to submit
new proposals on a technical basis which is comparable to that of the most ad-
vantageous proposal * * *,

The offering of a low manning level (below 95 percent of the Govern-
ment estimate) is not a departure from the RFP requirements since it
is reasonably contemplated by the RFP. See 53 Comp. Gen., supra.
However, whether or not an offer submitted in a different format (here,
a further breakdown of various days of the week from that which the
Government, had reasonably contemplated) constitutes a departure
from the RFP requirements is a more difficult question.

As we construe section D1(2) of the RFP, it sets forth the require-
ment that the offeror’s price support its offered hours for the contract
period ; that is, based on a contract year containing 252 weekdays and
113 weekend days/holidays. We believe, as shown above, that Integ-
rity’s offered price does support its 84-percent manning figure. How-
ever, we take note of the contention that in reaching this position,
Integrity should be held to have redefined the contract year and, for
that reason, deviated from the stated requirements of the RFP.

The required contract year as stated in the RFP is as follows:

Weekdays Weekends/holidays
252 113 (9 holidays)
Integrity’s contract year is:
Weekdays Weekends/holiggys_
137 Mondays, Tuesdays, Wednes- 52 Saturdays .
days, Thursdays (represent- 52 Sundays (representative
ative weekday) weekend/holidays)
52 Fridays 9 Holidays
26 Paydays

37 Days related to paydays,
holidays, and December
leave period

252 113



664 DECISIONS OF THE COMPTROLLER GENERAL (5

Section B3{a) required the submissions of one manning chart for a
representative weekday and one for s representative weekend/holiday,
as Integrity did. However, we do not believe that the RFP should be
construed to require that the contract year consist of 252 veprescntative
weekdays and 113 representative weekend/holidays even though the
RFP contemplated that the manning charts would totally reflect the
number of offered hours. Such a rigid construction of the contract vear
would not however allow the Navy to consider the fact that on certain
days during the year manpower levels significantly variant from
those needed on representative days would be required. The RFP, we
believe, requires that the offerors fashion their proposals around a year
consisting of nine holidays, 104 weekend days and 252 weekdays.

The fact that the Government has happened to establish its totul
man-hour need, relative to section D1(a), and consequently the 95-
percent manning level cutoft point, by multiplying its estimated man-
hour figure for a representative weekday by 252 and its estimated hour
figure for a representative weekend/holiday times 118, does not make
the use of a rigidly defined contract year an absolute requirement.
Indeed, the RFP does not require such a rigid definition and the “mul-
tiplication method adopted by the Government to establish total need
provides only an initial “guide” to the agency’s overall man-hour
requirement. Moreover, each offeror has the opportunity to demonstrate
In its justification of its sub-95-percent offer any discrepancy in this
“guide”™ over and above the 5-percent discrepancy factor already pro-
vided. This is precisely what Integrity did both in this procurement
and in 53 Comp. Gen., supra.

Integrity was able to show that the agency’s individual representa-
tive day estimates were credible but that adequate performance could
be assured within the tests set out in the RFP at a total level more than
5 percent below that level used by the agency as a guide. In this sense,
Integrity has proven the reasonableness of the agency’s representative
daily estimate but the grossness of converting this daily estimate into
an annual estimate by using the rigid definition of contract year (252
representative weekdays—113 representative weekend/holidays). The
use of such a rigid definition as an RFP requirement in evaluating
offers would lead to equally gross results and, for this reason as well,
reading the RFP as a whole we cannot construe the RFP so as to
mandate such a definition.

Accordingly, the protests are denied.

Wehave been informally advised by the Navy that it is in the process
of revising its standard solicitations for mess attendant services so as
to possibly reduce the great number of protests that these solicitations
have encountered. We suggest that the Navy seriously consider for-
mally advertising all future procurements for mess attendant services.
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In making this suggestion, we note the Navy’s arguments relative to
the problem of adequately defining the quantity of services required.
However, the problem of task definitions is not unique to the Navy and
must surely exist with respect to similar Army and Air Force procure-
ments; yet, both of these services presently formally advertise for
mess attendant services essentially on an estimated number of meals
basis. With adequate investigation and planning, we see no reason why
the Navy cannot do so as well.

[ B-140583 ]

Compensation—Wage Board Employees—Prevailing Rate Em-
ployees—Wage Reductions—Indefinite Wage Retention

A general regulation to provide an indefinite wage retention for all prevailing
rate employees when wage reductions are based upon decreases in prevailing
rates as determined by wage surveys, regardless of the particular wage area or
circumstances involved, would not be proper since it would be contrary to the
statutory provisions of the Federal Wage System.

In the matter of wage retention for prevailing rate employees,

March 13, 1974:

The Chairman of the Civil Service Clommission seeks a decision
as to the propriety of amending Federal Personnel Manual (FPM)
Supplement 532-1 to provide that a prevailing rate employee will
retain his existing rate of pay for an indefinite period when an area
wage survey produces a wage schedule containing lower rates than
those of the present wage schedule for the area.

The Federal Prevailing Rate Advisory Committee has proposed
that a policy be established providing that no prevailing rate employee
be required to suffer a reduction in his existing rate of pay in situa-
tions where an area wage survey results in a wage schedule containing
lower rates than those of the present wage schedule for the area. Spe-
cifically, the Committee recommends and the Civil Service Commission
has approved, subject to the approval of the Comptroller General of
the United States, that FPM Supplement 532-1 be amended to include
the following policy statement :

No employee should suffer a loss in pay as a result of implementing a new,
lower wage schedule. If an employee’s step rate within his grade on the new wage
schedule would result in a lower rate of basic pay than he is presently receiving,
he will be entitled to a retained rate of pay for an indefinite period of time. The
employee shall receive one-half of the amount of each later prevailing rate
increase applicable to the rate of his grade until the retained rate of pay is
terminated. An employee’s retained rate of pay will also be terminated if (1)
there is a break in service of one or more work days; (2) the employee transfers
out of the agency; (8) there is subsequent change to lower grade or reassign-
ment, either of which is effected for personal cause, at the employee's own
request, or in a reduction-in-force due to lack of funds or curtailment of work;
or (4) the employee is entitled to a scheduled rate of pay which is equal to or

higher than the retained rate by reason of the normal operation of the wage
system, or any other personnel action.

§55-713 O - 74 -2
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Under the Federal Wage System as enacted by Public Law 92-392,
5 U.S. Code 3341 (Supp. II) et seq., the pay of prevailing rate em-
ployees is required to be fixed and adjusted from time to time as nearly
as is consistent with the public interest in accordance with prevailing
rates. Under prior statutory provisions, it was held that such language
did not require the pay of prevailing rate employees to be adjusted in
every case to conform exactly with prevailing locality wage rates, but
required the wages to be adjusted “as nearly as is consistent with the
public interest in accordance with prevailing rates.” 3¢ Comp. Gen.
563 (1955). Thus it was recognized in 44 Comp. Gen. 476 (1965) that
heads of departments and agencies had discretionary authority to
make reasonable deviations from the prevailing rate criteria when the
public interest requires an exception to the rule, particalarly when a
basis for such deviations is to be found in commercial or industrial
practice or may be derived from acts of Congress in analogous situa-
tions. In that decision it was held that agency regulations providing
pay saving for prevailing rate employees who are demoted, or whose
pay would otherwise be reduced because of a change in pay-fixing
methods, etc., through no fault of their own were not invalid per se.
This holding was primarily made on the basis that enactment by Con-
gress of salary retention benefits for other employees in particular
circumstances indicated a congressional recognition that in equitable
situations salary retention was not per se contrary to the public inter-
est. The enactment by Congress of salary retention for other employees
set forth the policy of Congress concerning the circumstances and
limitations under which Congress considered it to be in the public
interest to allow salary retention. Therefore, 44 Comp. Gen. 476 held
that the conditions and limitations in such enactments should be given
the most serious consideration in determining when and to what extent
the public interest justifies salary retention to prevailing rate em-
ployees. However, where, as covered by the proposed regulations, wage
reductions are based upon decreases in prevailing industry rates as

disclosed by wage surveys, it was held in 44 Comp. Gen. 476, that wage
retention is not authorized.

Although there is authority under the Federal Wage System to
make reasonable deviations from the prevailing rate criteria when
the public interest requires, the primary consideration in adjusting
the pay of prevailing rate employees is the prevailing rate. The pro-
posed regulation would in effect limit adjustments in the pay of pre-
vailing rate employees to increases disclosed by prevailing rate surveys.
Since 5 U.S.C. 5343 states that the pay of prevailing rate employees
shall be adjusted in accordance with prevailing rates, such pay should
be adjusted downward as well as upward as a result of wage surveys.
Accordingly, it appears that the proposed wage retention regulation,
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which is of general application to all prevailing rate employees who
would receive a wage reduction based upon decreases in the prevailing
rates regardless of the wage area or specific circumstances of that area,
must be justified on the basis of a policy of Congress that it is in the
public interest to preserve the compensation of prevailing rate em-
ployees in such circumstances.

In this regard 5 U.S.C. 5345 (Supp. II) provides that under certain
circumstances and limitations wage retention benefits shall be granted
to prevailing rate employees who are demoted or reassigned to a
lower-pay position. Congress has not, however, provided for wage
retention where reductions in pay are based on decreases in the pre-
vailing rates. The wage retention benefits authorized by 5 U.S.C. 5345
and those which had been administratively authorized before the
enactment of that provision generally relate to situations where spe-
cific employees receive wage reductions due to demotions or reassign-
ments or where certain groups of employees receive wage reductions
due to changes in the system by which their wage rates are established.
Moreover, the statute prescribes a 2-year pay retention period. The
proposed regulation not only would provide wage retention benefits for
all prevailing rate employees in situations where the wage reductions
are a result of the normal operation of the Federal Wage System but
would prescribe indefinite wage retention. Thus, the proposed regula-
tion may not be regarded as being sufficiently analogous to the statu-
tory pay retention provisions for the purpose of concluding that the
public interest justifies preserving the compensation of prevailing
rate employees when wage surveys disclose lower wage rates.

In view of the above, we are of the opinion that the proposed general
regulation would not be proper.

[ B-178859 ]

Transportation—Dependents—Military  Personnel—Dependents
Delayed Travel-—Member Transferred Twice

Since the dependents of a member of the uniformed services did not exercise the
right to Government transportation when the member was transferred from his
old permanent duty station in Hawaii to a new permanent duty station in Texa.s,
upon the member’s permissive transfer to a subsequent permanent station in
California, although par. M7053, Joint Travel Regulations (JTR), is not for
application, the dependents may be afforded transportation at Govemmgnt ex-
pense from Hawaii to California for a distance that does not exceed the distance
from Hawaii to Texas. However, the member is not entitled, pursuant to par.
M7000-13, JTR, to Government trransportation for a dependent who subsequgnt
to his permanent change of station from Hawaii to Texas traveled to F:lot:ldﬂ.
to attend school and for health and welfare reasons, in the absence of an indica-
tion that the travel was for the purpose of establishing a residence not of a
temporary nature.
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To R. V. Byars, Department of the Navy, March 13, 1974:

Further reference is made to your letter of April 23, 1973 (file
reference FFC (RVB) FT (OLF:iq) 4650 (I)), with enclosures,
requesting an advance decision concerning the legality of making pay-
ment of dependent travel claims in the case Roy H. Heckers, ENC.
TSN, 155-28-0701, in the described circumstances. Your request has
been assigned PDTATAC Control No. 73-28 by the Per Diem, Travel
and Transportation Allowance Committee, which forwarded your re-
quest to this Oftice by endorsement dated June 7,1973.

You say that in October 1971 the member was ordered from [7.S.S.
Sailfish, SS-572 (homeport Pearl Harbor, Hawaii) to the Naval
Amphibious School, Coronado Detachment, Biges Field, Ft. Bliss,
Texas, for duty under instruction and that his dependents remained
in Honolulu, Hawaii. You indicate further that in December 1971
stepdaughter Michelle A. Lafayette traveled to Key West, Florida, and
that Chief Petty Officer Hecker stated that this dependent’s travel was
for the purpose of attending school as well as for health and welfare
reasons.

In March 1972, pursuant to Chief Heckers’ request, permissive type
orders were issued, authorizing his transfer to the Defense Language
Institute at Naval Postgraduate School, Monterey, California, for
22 weeks. It was stated in the orders that no expense to the Govern-
ment was authorized in connection with them and that if the member
did not desire to bear the expense, he was to regard the orders as re-
voked. In June 1972 his wife and remaining dependent stepenildren
moved from Hawaii to Monterey, ('alifornia.

Under the circumstances set forth above, you express doubt as
to whether the move of one dependent to Key West, Florida, could be
considered as incident to the permanent change of station as prescribed
in paragraph 7000-2 of the Navy Travel Instructions. You also ques-
tion whether the member would be entitled to transportation for the
remaining dependents under the provisions of paragraph M7055 of
the Joint Travel Regulations.

The statutory authority for transportation of dependents of military
personnel is contained in 37 U.S.C. 406 which expressly provides
that transportation of dependents at Government expense upon a
member’s ordered change of permanent station shall be under snch
conditions and limitations, for such ranks, grades, or ratings, and
to and from such places as the Secretaries concerned may prescribe.

Chapter 7, Joint Travel Regulations (JTR), issued by the Secre-
taries to implement th’s statutory authority, provides generally in
paragraph M7000 that members of the uniformed services are entitled
to transportation of dependents at Government expense upon @ per-
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manent change of station for travel performed from the old permanent
station to the new permanent station, or between points otherwise
authorized in these regulations, subject to certain exceptions including
(subparagraph 13, formerly 12) :

for any travel of dependents between points otherwise authorized in this volume
to a place at which they do not intend to establish a residence; travel expense of
dependents for pleasure trips or for purposes other than with intent to change

the dependents’ residence as authorized by this volume may not be considered
an obligation of the Government.

In this regard paragraph 7000-2 of the Navy Travel Instructions
states that the travel performed must be for the purpose of establishing
residence at a new location not of a temporary nature.

We have held consistently that the expense of travel of dependents
merely for the purpose of visiting a member, for pleasure trips or
for other purposes not contemplating a change of the dependents’
primary residence in connection with a change of the member’s per-
manent station is not an obligation of the Government. See 83 Comp.
(zen. 431 (1954) and cases cited therein. Consequently, in the described
circumstances, in the absence of indication that Michelle A. Lafayette’s
travel was for the purpose of establishing a residence not of a tem-
porary nature, the travel of the member’s stepdaughter to Key West,
Florida, may not be considered as incident to a permanent change of
station from Pearl Harbor, Hawaii, to Biggs Field, Fort Bliss, Texas.

Paragraph M7055, JTR, provides in pertinent part that if a member,
upon receipt of permanent change-of-station orders, retains his de-
pendents at the place at which they were located when such orders
were received, and he receives assignment to some subsequent perma-
nent station, he shall be entitled (upon assignment to such subsequent
permanent station) to transporation for his dependent at Government
expense not in excess of the distance from the station for which he
traveled when his dependents were so retained to such subsequent
permanent station or from his last permanent station to his new
permanent station, whichever is the greater.

In circumstances where a subsequent change of station is not on
public business and it is at the member’s expense, no additional travel
entitlements are available to the member because of such assignment.
See decision B-147646, July 11,1962, copy-enclosed.

Clearly, the permissive orders received by the member in March 1972
which authorized transfer from Biggs Field, Fort Bliss, Texas, to the
Naval Postgraduate School, Monterey, California, which provided
that the transfer was to be at the member’s expense and that they
were to be regarded as revoked if he did not desire to do so, did not
contemplate truvel un public business, and therefore, did not provide
entitlement to the travel of his dependents at Government expense.
See decision B-172848, July 27, 1971, copy enclosed.
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Consequently, in our opinion, paragraph M7055, JTR, is not for
application in the present circumstances, as such provision apparently
contemplates that the subsequent permanent change of station, itself,
provide transportation entitlements based on a direction to travel on
public business, as under this regulation dependents could be pro-
vided with transportation to the subsequent permanent station at
Government expense for a distance i excess of that from the place
where the dependents were retained, to the permanent duty station
to which the member was initially assigned. See 3¢ Comp. Gen. 467
(1955).

However, as the dependents have not exercised the right to Govern-
ment transportation to the first permanent duty station at the time of
the subsequent permissive transfer, it appears that they may be af-
forded transportation at Government expense not to exceed the dis-
tance from the place of retention to the first permanent duty station,
upon permissive assignment to a subsequent station.

Accordingly, since the distance from Honolulu, Hawaii, to Monterey,
California, is less than from Honolulu to Fort Bliss, Texas, payment
for dependent travel from Honolulu to Monterey may be authorized
if otherwise proper, and voucher for this travel is returned herewith.
The travel voucher for Michelle A. Lafayette isretained here.

[ B-179815 )
Contracts—Negotiation—Sole-Source Basis— Justification

The determination that the procurement of satellites from other than the current
source would entail unacceptable performance and schedule risks was not arbi-
trary or capricious.
Contracts—Negotiation—Competition—Impracticable to Obtain—
Justification for Negotiation

While 10 U.S.C. 2304(a) (2) authorizes procurement by negotiation when the
public exigency will not permit the delay incident to advertising, the prospect
of untimely performance arising from causes other than the time required for

formal advertising procedure may constitute justification for noncompetitive
procurement under the negotiating authority of 10 17.8.C. 2304 (a) (10).

In the matter of Hughes Aireraft Company, March 14, 1974:

The issue presented by this protest is whether the National Aero-
nautics and Space Administration’s (NASA’s) determination to nego-
tiate o procurement of satellites solely with the Philco-Ford Corpora-
tion (Philco-Ford) was arbitrary and capricious. We conclude that it
was not.

The instant procurement is a portion of a joint effort by NASA
and the National Oceanic and Atmospheric Administration (NOAA),
Department of Commerce, to create an operational geostationary
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satellite system. NOAA is responsible for determining the system’s
needs and for its operation, while NASA is responsible for the design
and development of the spacecraft and ground system, for procure-
ment of the Jaunch vehicle, for launch operations, and for initial satel-
lite checkout and evaluation in orbit. NASA reports that the goals of
the satellite program:

* * * jnclude the improvement of environmental warning services, weather fore-
casts, and the forecasting of solar disturbances, as well as the extension of
knowledge and understanding of the atmosphere and its processes by viewing
atmospheric phenomena.

The prototypes of these satellites are known as synchronous meteor-
ological satellites (SMS) and the operational versions are called geo-
stationary operational environmental satellites (GOES). As a result
of an earlier negotiated procurement, in which Philco-Ford and
Hughes Aircraft Company (Hughes) were competitors, Philco-Ford
was awarded a contract for three satellites, designated SMS-A,
SMS-B and SMS-C. SMS-C is also known as GOES-A.

NASA reports that these three satellites, which are to be launched
prior to the fourth quarter of 1974, have a useful life expectancy of
two years. NASA and NOAA contemplate an operational two-satel-
lite system with the third satellite being held in orbit as a replacement.
NASA has described the possible deployment of the satellites as
follows:

Because SMS-A is the prototype, not yet flight-tested, it cannot be counted
on to be part of the operational system. Any changes necessary as a result of
SMS-A flight-testing will be incorporated into SMS-B and -C (GOES-A), which
are envisioned as constituting the two-satellite system. In the fortunate event
that SMS-A fully meets operational requirements, it and SMS-B will form the
initial system, and SMS-C (GOES-A) will e launched and stored in orbit, avail-
able for almost immediate use when satellite replacement is required. Not-
withstanding that possibility, it has been determined that, to ensure operational
continuity, two spacecraft must be available for replacement purposes at the
end of two years’ useful life expectancy of the first two operational spacecraft.

The two repacement spacecraft which NASA states must be avail-
able in mid-1976, are designated GOES-B and GOES-C. In its pro-
test, Hughes questions the propriety of NASA’s decision to procure
GOES-B and -C from Philco-Ford on a noncompetitive basis. In
this connection, we note that NASA has expressed its intention to
competitively procure subsequent spacecraft.

NASA’s reasons for negotiating solely with Philco-Ford are enumer-
ated in detail in a “Justification for Non-Competitive Procurement,”
quoted and discussed more extensively below. We think these reasons
are fairly summarized in the following “Determination and Findings”
executed by the contracting officer to support this noncompetitive
procurement :
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DETERMINATION AND FINDINGS

Decision to Negotiate an Individual Contraet Under 10 TU.S. Code 2304
(a) (10) (PCN 490-67917)

FINDINGS

1. The proposed contract is to provide for the fabrication and delivery of two
(2) flight model Geostationary Operational Environmental Satellite (GOES)
spacecraft. In addition, all necessary ground support equipment, test equipment,
spare parts, launch support, experiment integration (primary payload is the
Visible Infrared Spin-Scan Radiometer (VISSR)), drawings, specifications and
test plans for all items will be required along with periodie and final program
reports. Duration of the proposed effort is envisioned as 29 months,

2. The Geostationary Operational Environmental Satellite system will be a
geosynchronous spin stabilized satellite to provide the capability of mapping
earth and cloud cover conditions to obtain sueh geophysical data as elond height
and temperature, cloud motion, and wind velocities. Both daylight and night-
time infrared mapping will be provided. The two operational flight spacecraft will
be designated GOES-B and GOES~(C' for use by the National Oceanic and At-
mospheric Administration (NOAA). The first generation of spacecraft are being
built by Phileco-Ford Corporation and are designated SMS A, SMS B and
GOES-A. While Philco-Ford has produced certain drawings and specifications,
they do not convey a total understanding and familiarity with the GOES spuace-
craft and thus are not sufficient for another firm to produce a duplicate spuace-
craft. Further, the existing design assures meeting the operational launeh readi-
ness requirement of CY 1976 and compatibility with the ground equipment de-
veloped for SMS and GOES -A.

3. Formal advertising is not feasible nor practicable as (1) the existing draw-
ings and specifications are not suitable in that the nature of the work cannot be
precisely deseribed, and (2) only Philco-Ford, with an existing spacecraft design,
can satisfy the technical and schedule requirements of & continuing operational
system.

DETERMINATION

On the hasis of the above Findings, I hereby determine that the proposed pro-
curement is for work for which it is impractical to obtain competition by formal
advertising.

TUpon the basis of the Determination and Findings above, I hereby deecide that
this contract will be negotiated pursuant to 10 U.S. Code 2304(a) (10).

Much of Hughes’ protest is constructed upon the meaning and inter-
relationship of 10 T.S. Code 2304(a) (2), (a) (10) and 2304(g). As
Hughes obgerves, 10 U.S.C. 2304(g) reflects a general policy favoring
the obtaining of competition in negotiated procurements:

In all negotiated procurements in excess of $2,500 in which rates or prices are
not fixed by law or regulation and in which time of delivery will permit,

proposals, inclnding price, shall be solicited from the maximum number of
qualified sources consistent with the nature and requirements of the supplies or

-

serviees to be procured © # @,

Authority to procure by negotiation is conferrved, inter alin. by 10
T.S.C. 2304 (a) (2) when “the public exigeney will not permit the delay
incident to advertising” and similarly, by 10 T.S.C. 2304 (a) (10) when
it is “impracticable to obtain competition.”™

Hughes also points out that the thrust of 10 U.S.(. 2304(a) (10) is
to permit negotiation when it is impracticable to secure competition
throngh formal advertising, which does not necessarily preclude a
competitively negotiated procurement.
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Placing emphasis upon the schedule requirement that the two space-
craft be delivered in mid-1976, Fughes then constructs a two-step
argument :

1. A concern for timely performance justifies the use of com-
petitive negotiation in lien of formal advertising only when the
existence of a “public exigency™ (10 U.S.C. 2304(a) (2)) and the
impracticability of formal advertising are clearly and con-
vineingly established by written findings;

2. Similarly, in view of the requirement for competition con-
tained in 10 U.S.C. 2304(g), no lesser justification should be
acceptéd for moving from competitive to noncompetitive
negotiation.

Since NASA does not contend that the “public exigency” exception
applies to the instant procurement, Hughes argues that NASA’s
concern for timely performance does not support negotiation of a
sole-source contract with Philco-Ford under 10 TU.S.C. 2304 (a) (10).

We think Hughes’ argnment fails to recognize the scope of the “pub-
lic exigency” exception contained in 10 U.S.C. 2304(a) (2) and il-
lustrated by NASA PR 3.202-2. The statute provides that purchases
and contracts may be negotiated if “the public exigency will not permit
the delay incident to adwvertising.” [Italic supplied.] NASA PR
3.202-2 states:

This authority may be used only where the need is compelling and of nnusual

urgency, as when the Government would be seriously injured, financially or
otherwise, if the supplies or services were not furnished by a certain date, aad
when they could wnot be procured by that time by means of formal ad-
vertising. * * %, [Italic supplied.]
It is clear that the “public exigency™ exception is confined to situations
where the timely delivery of urgently needed supplies or services
would be precluded by the delay attendant to the drafting, reproduc-
ing, synopsizing and distribution of an invitation for bids, and the
receipt and formal opening of the responses thereto.

The time required to conduct a formally advertised procurement is
not the only circumstance which may jeopardize timely performance,
nor is it the only circumstance in which “time of delivery” may not
permit the conduct of competitive negotiations (10 11.S.C. 2304(g) ).
We think it also should be recognized that certain situations which
justify the use of 10 U.S.C. 2304 (a) (10) necessarily entail a noncom-
petitive procurement. One such circumstance which is illustrated by
NASA PR 3.210-2(i) is “when supplies or services can be obtained
from only one person or firm (‘sole source of supply’).” For this reason,
we think it appropriate to measure the propriety of this procurement
against 10 U.S.C. 2304 (a) (10) and (g) independently of the “public
exigency” exception in 10 U.S.C. 2304 (a) (2).
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In our decision B-178179, July 27, 1973, which concerned the
propriety of a sole-source procurement negotiated under the authority
of 10 U.S.C. 2304 (a) (10), we stated :

* # # It has been the policy of our Office not to question a contracting officer’s
decision to make a sole-source award unless it is clear from the record hefore our
Office that he acted in an arbitrary or capricious manner in abuse of that dis-
cretion. * * *,

That is the test to be employed in this case.

NASA’s rationale for negotiating with Philco-Ford on a sole-sonrce
basis is set forth in two documents, one of which is the contracting
officer’s “Determination and Findings,” quoted above. Additionally,
NASA PR 3-802.3(a) requires a proposed noncompetitive procure-
ment to be supported by a written “Justification for Non-Competitive
Procurement,” which is to “set forth full and complete justification for
the selection * ¥ %, The “Justification™ applicable to the instant pro-
curement states in part:

1. I recommend that we negotiate with Philco-Ford Corporation, Western
Development Laboratories (WDI), Palo Alto, California, only, for the proenre-
ment of two Geostationary Operational Environmental Satellites (GOES B&C).

2. The satellites are to be identical in configuration and perform in the
same manner as the synchronous meteorological satellites SMS~-A, SMS-B, and
SMS-C (GOES-A), which are currently being procured from Phileo-Ford under
Contract NASS 21573, The GOES-B and -C are being procured for the National
Oceanie and Atmospheric Administration (NOAA) for operational replacement
use to assure continuous cloud cover imaging for severe storm forecasting and
tracking.

* * * # & * *

3. Another critical feature of this program is the requirement for GOKES B&C
to be compatible with the ground equipment to be developed by Phileo-Ford and
demonstrated in the SMS and GOES-A program. NOAA requires that GOES
B&C present the same ook to its ground equipment that the earlier SMS satellites
will. (See attached letter).

% L] ® * ® * *

4. Only Philco-Ford has an actual spacecraft design already developed and
nearly completely tested which meets the design and schedule requirements, ¥or
example, Philco-Ford has designed, developed, and tested the SMS antenna
which is an advanced state of the art electronically despun communication
antenna. This antenna design does not exist with any other contractor and even
though manufacturing drawings and specifications could be transferred to
another contractor. it is very unlikely that such contractor could build a reliable
system within the time available.

5. Philco-Ford presently is using approximately two million dollars of pre-
viously developed NASA ground test equipment in the SMS program. This equip-
ment would pose, if transferred to a new contractor, a difficult problem of usage,
understanding, and logic interpretation.

6. Philco-Ford has a technical team readily available that can be logically
phased into the follow-on project from the existing Contract NASH-21570. The
availability of this team of experienced engineers and technicians ohviates the
necessity of training personnel and further has the advantage of minimizing
mistakes typical of the learning process that are almost certain to ocenr in a
development program.

* 4 & # * * kS
8. In summary, it would be possible for one or more other manufacturers

either to learn to make a close copy of the GOES spacecraft, or to develop an
alternative spacecraft that would be electronically compatible with the ground
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equipment. The Government would, however, have to embark on either of
these courses without adequate assurance that such an effort would succeed
within the time required, and with little possibility of retrieval in the event
of technical reversal. Thus, the short lead time available to support the NOAA
requirements, the experience, knowledge and familiarity of Philco-Ford with
the GOES program and the additional risk of electronic incompatibility or
schedule failure if another contractor were to do the job, indicate that it is
in the best interests of the government that Philco-Ford perform the required
follow-on GOES-B and -C effort.

The “attached letter” referred to in the “Justification” was written
by NOAA’s Associate Administrator and states:

# * % that NOAA places prime importance on meeting established schedules
for GOES B&C. Our analysis of projected spacecraft reliability shows that
we are on the ragged edge of being able to maintain the required two opera-
tional GOES satellites in orbit through mid 1976, at which time we are plan-
ning on GOES B being in orbit. Our work has all been done on the assump-
tion of a higher reliability rate for the Delta than has been our recent experi-
ence. If we have any Delta failures in the first three launches, we will have
an emergency on our hands. A slip in the current GOES B&C schedules is
simply unacceptable to NOAA. It introduces too high a risk.

Another aspect of the follow-on GOES procurement that is of concern to
us is compatibility with NQAA ground equipment. During 1976 we will be
operating Philco/Ford satellites. When the follow-on GOES B is launched
it must look no different whatsoever to our ground equipment. Any failure
here would put us in an untenable position.

The basic premise for this procurement is that NOA A has a need for
two GOES-type spacecraft during 1976. In its protest, Hughes states
that the redundancy of and the design lifetime goals for these satellites
eliminate any real need for them in 1976. However, we are not in a
position to dispute NASA’s judgment in this regard.

The “Justification for Non-Competitive Procurement” and “Deter-
mination and Findings,” quoted above, advance a number of reasons
why, in NASA’s judgment, the instant procurement must be negotiated
solely with Philco-Ford. These reasons, which to a significant degree
are technical in nature, have been exhaustively discussed during the
course of the protest. From our review of the record, we believe the
following considerations are determinative:

1. This procurement is not for experimental, but for operational
satellites, the proper functioning of which significantly affects the
operation of a Government agency. The importance of this satellite
system has been described as follows by NOAA’s Director of the Na-
tional Environmental Satellite Service:

NOAA, and the entire meteorological community, have been able to develop
the uses of meteorological satellite data to the extent that its absence has a
serious impact on the analysis and forecast systems, and consequently upon
the public. This situation will become increasingly intense after the SMS/GOES
system has added the capability for continuous viewing of the atmosphere, with
high reliability, both day end night, not now possible with the use of the ATS
type satellite. This capability of continuous viewing will be a major step for-
ward in continuous monitoring of weather events so essential for issuing timely
and accurate warnings to the public for its safety. This has been demonstrated
repeatedly with ATS with respect to hurricanes and tornado/thunderstorm
type activity. Discontinuities in such service, once fully established, will be unac-
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ceptable to NOAA, and indeed, to the public. While one cannot place quantitative
measures on lives that might be lost and on property damage due to severe
weather less accurately forecast during a satellite service outage, we believe
it would be very significant. Availability of the GOES B and C satellites at
the times indicated continues to be a firm requirement; as you know, if there
are any launch failures or a premature spacecraft failure, we will be in serious
difficulty in maintaining the continuity of the operational system even with
the presently planned dates for the availability of GOES B and C.

2. The three satellites now being completed by Philco-Ford and
GOES-B and -C must all “look” the same (in an electronic sense)
to the system’s ground stations.

Hughes asserts that it can achieve this compatibility by the sched-
uled delivery date, and has expressed willingness to accept price penal-
ties for any failure to meet technical or schedule requirements. The
basic fact remains, however, that Hughes would have to independ-
ently design certain components of the satellite which affect signal
compatibility. e are not prepared to question NASA’s judgment
that this introduces an unacceptable technieal risk, nor do we think
it unreasonable for NQAA to consider monetary penalties as an unsat-
isfactory substitute for proper performance of this operational systemn.

3. Hughes has also not controverted the statement in the “Justifi-
cation for Non-Competitive Procurement” that “Only Philco-Ford
has an actual spacecraft design already developed and nearly com-
pletely tested which meets the design and schedule requirements.”

4. We believe the record establishes that complete specifications for
the spacecraft are not now available.

Thus NASA’s determination to procure on a sole-source hasis re-
flected technical judgments involvine certain performance and sched.-
ule requirements. Although we bove carefully examined IHughes’
submissions, we conclude that NASA has clearly and convincingly
established that formal advertising is not feasible and practicable
(10 U.S.C. 2304(a) (10)) : and that the “time of delivery” and “the
nature and requirements of the supplies * * # to be procured” (16
1.8.C. 2304(g)) preclude competitive negotiations. Accordingly, we
do not regard as arbitrary or capricions the determination to nego-
tiate with Philco-Ford on a sole-source basis.

[ B-178684 ]

Contracts—Protests—Timeliness—Contract Award Notice Effect

Where a protest was not filed before receipt by the protester of notification
that it was not awarded a contract, the notification is not considered an adverse
agency action under section 20.2(a) of GAO Interim Bid Protest Procedures
and Standards and the section may not serve as a basis to question the time-
liness of the protest.
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Contracts—Protests—Timeliness—Adverse Action Basis Deter-
mination

A protest filed with an agency within 5 days of the date the basis of the
protest was known was timely filed with the agency and the protest to GAO
3 months later, but within 5 days of notification of the adverse agency action,
is timely under GAO Interim Bid Protest Procedures and Standards insofar as
it relates to matters not apparent prior to the closing date for receipt of
proposals.

Contracts—Protests—Timeliness—Solicitation Improprieties

The allegation that the request for proposals and "Air Force Regulation 70-3
diseriminate against operators of on-base cable television systems is an untimely
filed protest under section 20.2 of GAO Interim Bid Protest Procedures and
Standards because protests against alleged improprieties that are apparent
prior to the closing date for receipt of proposals must be filed prior to the
closing date for the receipt of proposals.

Contracts—Negotiation—Evaluation—Propriety of Evaluation

Consideration of reconnection and relocation fees in the evaluation of pro-
posals for furnishing on-base CATV services is prohibited where the Air Force
Regulation 70-3 specifically excludes them as evaluation factors and, further-
more, no correlation exists between such fees and the general evaluation
criteria stated in the request for proposals so as to satisfy the requirement that
offerors be advised of the evaluation criteria.

Contracts—Negotiation—A w a r d s—Advantageous to Govern-
ment—Requirement

Even assuming that the protester is correct that there is no advantage in having
a CATYV system underground as lower offeror proposed, instead of above-ground
as protester proposed, that fact is insufficient to affect award, because, under the
request for proposals, an award to other than the lowest price offeror would he
justified only if its proposed configuration offered material advantage.

Contracts—Negotiation—Evaluation—Factors Other Than Price—
Experience

Awardee’s previous experience as CATV constructor is a factor for consideration
under criteria for system configuration since it concerns responsibility of pro-
spective contractor under 10 U.S.C. 2304 (g).

Contracts—Negotiation—Evaluation—Factors Other Than Price—
Greatest Value to Government

Notwithstanding the Air Force Regulation 70-3 prohibition against the considera-
tion of an offer to provide program origination equipment in the evaluation of a
CATYV franchise award, the ability of the weather/time unit for program origina-
tion purposes proposed by the successful offeror may be considered without
prejudice to other offerors, since the unit was included in the low offer at no
additional cost to subscribers.
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Contracts—Negotiation—A w a r d s—Propriety—Evaluation of
Proposals

‘While consideration of the ability of the weather/time unit to disseminate base-
oriented information prescribed by Air Force Regulation would be prejudicial to
the protester if it influenced the contracting officer's award decision, the GAQO
is unable to conclude the award made was improper in the absence of a showing
this was a determinative factor in awarding the CATYV franchise.

Contracts—Negotiation—Evaluation—Factors Other Than Price—
Speculative Factors

The failure of an agency to consider a protester’s offer to provide additional
channels as they became available via satellite to be orbited some time in the
future is unobjectionable since the evaluation of the most advantageous offer
should be confined to matters whose occurrence were not subject to speculation.

In the matter of Frontier Broadcasting Co. d/b/a Cable Colorvision,
March 21, 1974:

Request for proposals (RFP) ¥48608-73-R-0122 was issued by the

Base Procurement Division, Frances E. Warren Air Force Base,
Wyoming, on September 29, 1972, to secure cable television (CATV
y g p ’ )

services for the base. The RFP specified the clanses required by .Air

Force Regulation (AFR) 70-3 to be included in the procurement of
CATYV gystems. The contract grants exclusive right to the contractor

to provide CATYV services to the base for a 10-year term.
Amendment No. 1 to the RFP provided the basis upon which award
would be made: .

Award shall, as a general rule, be made to that responsible, responsive offeror
submitting the lowest annual price (for the shortest period) for that portion
of Schedule A entitled “Estimated Total (Items 1-4),” except that award may he
made to other than the lowest offeror if justified by material differences in the
configurations of the proposed systems, the quality of the equipment offered,
the nature of supplementary services offered above and beyond specified mini-
mums, repair capabilities, or the demands that will be made with regard to
Government-furnished property (offerors may make these additional factors
known by listing them on the appropriate Schedule and/or by attaching a letter
to their proposal). ® * <,
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Schedule “A” provided:

CATV Contractor’s Fees

Estimated
Estimated *Year
Amount Number Total
. User fee per month for initial outlet
in individual residence or viewing
area . 700 X**
. User fee per month for additional )
outlets in individual residence or
viewing area 50 X**
ESTIMATED TOTAL (Items 1 & 2
Estimated Estimated
Amount Number _ Total

. Connection fee for initial hookup of

subscriber’s receiver to CATV Sys-
tem
a. Individual residences and view-
ing areas 500
b. Bachelor Quarters/Airmen’s
dormitories 200

. Connection fee for additional outlets

at individual residences or viewing
areas 50

ESTIMATED TOTAL (Ttems 3 & 4)
ESTIMATED TOTAL (Items 1-4) _
Amount

. Connection fee for reconnecting a receiver to the CATV system

at a subscriber’s location at which service has previously been
terminated .
a. Individual residences or viewing areas

b. Bachelor Quarters/Airmen’s dormitories

. Connection fee for relocating an outlet at subscriber’s location
. Circumstances, if any, in which CATV contractor proposes to

offer discounts in Items 3a and 3b, above; amount of such dis-
counts (Specify)

*Enter number of years, not to exceed 10.
**Enter number of months (based upon year figure entered above and multiplied by 12), not to exceed 120,

Of the two proposals received by the November 10, 1972, deadline,

the Pate Electronics, Inc. (Pate) proposal was lower than that of the
Frontier Broadcasting Company, doing business as Cable Colorvision
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(Cable). The respective total amounts for the 10-year term were
$519,600 and $523,265. The price breakdowns were:

or
Item ‘Cable monthly/10 Pate rate monthly/
year total 10 year total

1 $5. 95/8499, 800 $3. 9575499, 800

2 1. 50/9, 600 1. 00,6, 000

3a 19. 95/9, 975 19. 0079, 200
b 19. 95/3, 990 19. 60/3, 8¢0

4 10. 00/500. 60 10. 607506. 60

Estimated total 8523, 265 8519, 600

S5a 12. 95 a. 00
b 12. 95 5,00

6 6. 00 5. 00

In response to item 7, Cable offered free initial connection, provided
the subscriptions were ordered during the initial subscription drive
and a 1-month fee was paid in advance. However, the duration of the
offer was not specified. With regard to programming, (able offered,
in addition to the commercial stations outlined in schedule (%, com-
prehensive stock market reports. programs presented by the Cheyenne
Schooi Systems (Laramie County School District), plus programs
originated by the Wyoming State Library, if presented. Pate, in
response to item 7, offered 3 free months of CATYV upon the payment
of the $19 fee for original hook-up during construction.

Both proposals were determined to be within the competitive range
and, accordingly, negotiations ensued. As a result of negotiations and
responses to the questions generated, Pate’s proposal was deemed most
advantageous to the Government. By letter dated Jannary 16. 1973,
the contracting officer informed Cable that its proposal would not be
accepted and information regarding the successful offeror would be
supplied if desired. In response to a January 26, 1973, request from
Cable, the contracting officer informed Cable by letter dated Ieb-
raary 1, 1973, of the awardee’s identity and the factors considered in
the award decision: (1) quality of equipment offered: (2) configura-
tion of the proposed system; (3) natuve of the supplementary services
offered; (4) repair capabilities; and (5) fees charged.

As noted in the February 1 letter, the quality of equipment offered
was considered substantially equal. Slight differences that favored
Pate were found in the heterodyne amplifiers and the switching eguip-
ment. Pate offered a self-adjusting temperature control hetevodyne
amplifier, while Cable’s equipment would require biannual adjust-
ments. This was concluded to be a slight advantage to Pate in the form
of better service and reduced maintenance costs. Also Pate offered
automatic switching, whereas Cable offered manual switching as a
part of its nonduplication of programming. This was considered to
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create added expense to the Cable proposal since a full-tinie monitor
would be required for its operation.

Concerning the configuration of the proposed system, Pate’s offer
was considered more advantageous because its system would be totally
self-contained within the perimeters of the base and completely under-
ground. The weather service unit would be located in the Connnand
Post (Building 250) and is a type which may be used for broadcast-
ing purposes over the weather channel. Further, Pate had constructed
and installed some 20 previous CATYV systens.

On the other hand, Cable proposed to utilize its existing facilities
which are approximately 7 miles from the base and serve as the basis
for its CATV service for the City of Cheyenne. As a result, Cable’s
system is partially above ground and would only be underground
within the base confines. Consequently, the base services would be
subjected to the hazards of the prevailing weather conditions thereby
exposing the system to possible failures. Also, since Cable’s signal
would be required to travel further, a more complex amplification
system would be required to achieve on-base signal strength equal
to that of Cheyenne. Lastly, since Cable proposed separate locations
for the news/weather service and the mechanical switching equipment,
the Government would not. have the benefit of the use and control of
these additional channels.

The third factor stated to have been considered in the evaluation was
the nature of the supplementary services offered. Pate’s offer was
considered more advantageous because the weather unit proposed was
a telemation unit which permits program origination. Additional use
of the weather unit was expected for programs concerning fire preven-
tion, sufety winter survival and general dissemination of base-oriented
information. Evidently, the foregoing considerations outweighed
Cable’s offer to provide FM radio stations because extra connection
and monthly fees were to be charged. Also, since Pate indicated it
could pick up additional channels as they became available, Cable was
not accorded any advantage for its proposed showing of the Laramie
School District No. 1 programs and stock reports.

Repair capabilities was the next factor considered. Cable employs
eight people, including fowr full-time technicians, and has three serv-
ice trucks available. Pate offered at least one crew located on base,
including a full-time technically qualified manager. Noting that Cable
must service its Cheyenne subscribers (approximately 4000) as well as
the base (approximately 700), it was concluded that Pate’s offer pre-
sented better on-base service. It was also concluded in this regard that
since Pate’s underground system was less extensive and included self-
adjusting temperature controls, it would not be as prone to functional
failures as Cable’s.

655-713 0~ 74 - 3
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Lastly, fees were considered. It is clear that Pate’s offer was lower
for items 1-4 of Schedule “A.” However, considering that the difference,
over 10 years was only $3,665, Pate’s advantage was viewed as minimal.
It was noted that Pate’s proposed fee for reconnection for individual
residences and dormitories was substantially lower than Cable’s, $5
versus $12.95. Despite a disclaimer by Cable that the fee would not
constitute windfall profits and an expressed willingness to renegotiate
the fee should it amount to a windfall in the future, Cable’s charge
was not considered to be in the best interest of the subseriber. Moreover,
consideration was placed on the fact that Cable was not offering any
discount from the rates charged to its Cheyenne subscribers. It was the
opinion of the contracting officer that since Cable was established
and much of its equipment costs were attributable to its Cheyenne
operation, that lower on-base rates should have been proposed. Noting
that AFR 70-3 prohibits charging franchise fees, its absence should
have resulted in lower on-base fees than off-base.

The inital question is whether the protest of Cable is timely filed
under our Interim Bid Protest Procedures and Standards (Standards).
It is pointed out by the Air Force that Cable first received notice it
would not receive the contract on January 16,1973. The correspondence
exchange of January 16 through February 1 transpired before Cable
protested to the Air Force by letter dated February 9, 1973. Final Air
Force denial of the protest was May 9, 1973. Thereafter, Cable
protested to GAO on May 16,1973.

The Air Force contends that Cable’s protest is untimely under that
portion of section 20.2(a) of our Standards that requires a protest
to GAO be filed within 5 days of notification of adverse agency action
if the protest is initially timely filed with the agency. The Air Force
considers the January 16 letter that Cable had not been successful as
initial notification of adverse agency action. Notification that a firm
has not been successful may qualify as adverse agency action after
a protest has been filed. However, Cable had not protested as of Jan-
ury 16, 1973. Therefore, the above portion of section 20.2(a) may not
serve as a basis to question the timeliness of the protest.

The Air Force also contends that the Cable protest to the Air Force
was not timely filed. It is noted that AFR 70-3 provides for processing
protests against the award of a CATV Franchise Agreement in accord-
ance with Armed Services Procurement Regulation (ASPR) 2 407.8
which does not delineate specific deadlines for protesting. However, it
is contended that the 5-day time limit of section 20.2(a) should be
applied to protests to the agency to avoid circumvention of the GAQ
Standards by belatedly protesting to an agency.
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In this case, the basis for protest was eommunicated to Cable by the
letter dated February 1, which was received February 6. Cable pro-
tested to the Air Force by letter dated February 9, received Feb-
ruary 12, Therefore, the protest was timely filed with the Air Force.
Further, the protest was denied by the May 9 response from the Deputy
Director, Procurement Policy. The protest to GAO was then filed
May 16, or 5 days after notification of adverse agency action. There-
fore, the protest is timely as it relates to matters which were not
apparent prior to the closing date for receipt of proposals.

The protest from Cable may be categorized into four areas: (1) the
evaluation of proposals considered factors proscribed by AFR 70-3;
(2) the evaluation was prejudicial to Cable because it ignored material
advantageous to Cable while at the same time considering material
advantageous to Pate, both of which were not specifically stated in the
RFP as evaluation criteria; (3) the conduct of negotiations violated
10 U.S. Code 2304 (g) by the failure to point out deficiencies in Cable’s
proposal; and (4) the AFR discriminated against proposers with local
off-base CATYV systems.

While there is a dispute as to which of the various documents sub-
mitted by the Air Force reflects what actually occurred and the
dissemination of some have been restricted by the Air Force, we look
to the contemporaneous documents as providing the most probative
statement of the facts. We refer, in this regard, to the memoranda of
negotiations with Cable and Pate and the December 5, 1972, Evalu-
ation for Award Memorandum detailing the contracting officer’s con-
siderations in reaching the award decision. Since these are the three
documents that have been restricted from release by the Air Force,
we can understand the protester’s reluctance to accept the Air Force’s
statements as to their contents. However, since the determination con-
cerning what is protected from the public domain is initially that of
the agency involved, we cannot substitute our opinion. We have
reviewed these documents and our decision is reached with full
knowledge of them.

Paragraph 1 of AFR 70-3 makes its terms applicable to all Air Force
bases in the United States and sets forth the CATV Franchise Agree-
ment requirement to be used whenever right of access to provide CATV
services on a base is granted or renewed. Paragraph 6 (b) provides the
method of evaluation of proposals:

Evaluation of Proposals. In addition to such standard determinations as es-
tablishing the competitive range or the responsiveness and responsibility of
offerors, contracting officers shall take the following matters into account in eval-
uating proposals :

(1) Award shall, as a general rule, be made to the offeror submitting the lowest
proposal, except that award may be made to other than the lowest offeror if
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justified by material differences in the configurations of the proposed systems,
the quality of the equipment offered, the nature of supplementary services offered
above and beyond specified minimums, repair capabilities, or the demangds that
will be made with regard to Government-furnished property. The lowest offeror
shall be that offeror submitting the lowest price in the “Estimated Total (Items
1 to 4)” blank of Schedule A to Attachment 1.

(2) Offers to provide the base with program origination equipment shall not he
considered in evaluating proposals. Program origination equipment necessary to
enable the base to utilize its reserved CATYV channel, should the base decide
to put the channel to use, shall be precured under a separate contract and with
appropriated funds as available in accordance with the provisions of Air Force
Regulation 100-1. Such equipment may not be acquired indirectly under the
CATV Franchise Agreement, since it would then be acquired at the expense
of on-base subscribers.

(3) In the ordinary case, the absence of on-base franchise, pole rental, or
other fees for the privilege of doing business on an Air Force Base should
result in proposed user and connection fees lower than those charged by a nearby
off-base CATV system, if any. There may be instances, however, in which a
utility company will own on-base poles and thus be able to charge pole rental
fees on-base or in which a nearby community will having taxing power over con-
mercial activities on-base. Contracticg officers should take these factors into
account in evaluating fee proposals, particularly when only one contractor re-
sponds to the request for proposals. In no event shall the CATV franchise he
awarded to an offeror if that offeror operates a mearby off-base CATV gystemn
and its on-base user and connection fees are to exceed those charged off-hase,
unless the contracting officer finds that the construction, installation, operating,
and other actual costs of providing CATYV services to the base materially exeeed
those required with regard to the nearby off-base system. Where award of the
CATYV franchise will result in on-base user or connection fees greater than the
fees charged by the contractor in a nearby off-base CATYV system, the coutract-
ing officer shall insert in the contract file a docuamented explanation of the ma-
terial on-base cost differences justifying the higher level of the on-base fees.

(4) In evaluating whether proposals meet the technical requirements set forth
in the CATYV Franchise Agreement, the contracting officer shall consult with
the communications officer under whose jurisdiction the work under the CATV
contract is to be performed. Evidence of clearance hy the communications officor
of the technical aspects of the CATV contractor's system shall be included in
the contract file,

Protester relies upon the Fehruary 1 letter from the contracting of-
ficer as indicative of the disregard of the foregoing provisions in the
evaluation process. In discussing the consideration®f fees, paragraph

“e” of the letter notes the similarity of fees for all services and then
goes on to state:

% % * The most significant factor in the fee schedules is the Reconnection
Charge. Pate's fee is $5.00 versus [Cable’s] $12.95.

Both the AFR and RFP state that the lowest offer is that proposal
offering the lowest price for items 1-4 of schedule “A.” Reconnection
and relocation fees were items 5 and 6 of schedule “A.» Therefore, (able
asserts that inclusion of the reconnection fees in the evaluation was con-
trary to the express terms of the AFR and RFP and prejudicial to
Cable.

The AFR and RFP establish the lowest cost as the primary evalu-
ation factor. However, award may be made to other than the lowest
cost proposer, under this evaluation scheme, if another offeror proposes
technical aspects, itemized in the award evaluation provision, which
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are materially better than those proposed by the low offeror. Neces-
sarily, the determination whether the technical aspects offered justifies
award to other than the low offeror is judgmental in nature and is en-
trusted to the discretion of the contracting officer.

Further, the RFP, at item 7, urged offerors to make their offer of
additional factors known by listing them in the appropriate schedule
or attaching a separate letter. Cable followed this advice and attached
a rider in response to item 7 detailing the fee structure after the initial
free connection offer expired, as well as other services. It was indicated
that no connection fee would be charged only when a new subscriber
moves into a location which previously was occupied by a subscriber,
pays a one-month service charge in advance and it would not be nec-
essary to send a technician. Cable recognized that item “g” of the In-
structions for Schedule “A” contemplated that repeated full connection
fees for items 5a and 5b may result in a windfall for the contractor
because of rapid personnel turnover. Therefore, Cable indicated a will-
ingness to negotiate a reduced schedule for these fees, but only if expe-
rience bore out the Government’s expectations. While these fees, and
the fees in general, were the subjects of discussions, Cable maintained
it was unable to lower them because it could not charge the base sub-
scribers less than its city customers without endangering its relation-
ship with them. The memorandum of negotiation with Pate indicates
that the only question concerning fees related to whether there would
be connection charges in case of 1aass dormitory movements. Pate,
considering that the moves were Government directed, indicated it may
not charge connection fees in such a situation.

The Evaluation for Award Memorandum discusses the factors con-
sidered in arriving at the award recommendation. Under the general
heading of “Fees to be charged,” it was recognized that the $3,665 ad-

-antage to Pate over the 10-year period was minimal. It also indicated
that the reconnection fees were the primary difference between the two
proposals from a cost standpoint.

The Air Force contends that this situation is controlled by 51 Comp.
Gen. 397 (1972). In that decision, two offerors were considered essen-
tially equal after consideration of the factors stated in the RFP.
Therefore, a final negotiation session was conducted with each offeror
to consider 20 additional factors not specifically stated in the RFP.
In response to a protest to our Office, against the validity of an award
based upon factors not stated in the RFP, we stated at pages 402, 403

Although these additional criteria may not be easily categorized under the five
criteria set forth in the RFP, we believe there is sufficient correlation between
the additional evaluation factors used and the generalized criteria shown in
the RFP to satisfy the requirement that prospective offerors be advised of the
evaluation criteria which will be applied to their proposals. See 50 Comp. Gen,
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563, 574 (1971). In addition, both offerors received the same evaluation informa-
tion and each proposal was evaluated according to the same criteria. It is also
relevant that utilization of these additional criteria did not result in a change
in the ranking of the two offerors. In view of the above-cited factors we cannot
say that this second evaluation was unfair or unreasonable.

The Air Force states that both Pate and Cable were treated equally in
this regard: both were on notice of the possible significance of the
fees because prices were required for them; the evaluation considered
the proposed fees equally; fees were the subject of negotiations; and
the relative standing of the two offerors was not changed as a result of
the fee consideration.

However, we believe the circumstances in this case are distinguish-
able from the cited decision. In that case, the additional factors were
employed to break the deadlock of otherwise equal technical pro-
posals. A sufficient correlation was found to exist between the broad
criteria stated in the RFP and the additional factors to satisfy the
requirement that offeror’s be advised of the valuation criteria that
will be applied to determine which offer is more advantageous to
the Government. In the present case, there is no such correlation
between the reconnection and relocation fees and the criteria stated in
the RFP that would permit their consideration. Under the general
evaluation scheme described in the RFP, there is no heading sufli-
ciently broad to encompass the reconnection and relocation fee as :
factor. In fact, the RFP specifically excluded their consideration in
paragraph “d” of the Instruction for Schedule A: “Owing to the
uncertainty of subscriber turnover, Items 5-7 {reconnection and relo-
cation fees] are too speculative and difficuit to administer to be in-
cluded in the computation of lowest offer.”

Moreover, it is important that Pate’s offer was low, albeit minimally.
Under the prescribed evaluation scheme, price was controlling and
could only be overcome by material differences in the five specific
areas stated in the REFP. In this light, we are not persuaded by the
distinction the Air Force asserts to exist between the computation of
lowest price and the offer most advantageous to the Government. It
is the function of the evaluation process, as announced in the RFP,
to arrive at the most advantageous offer. In accordance with the
RFP, the most advantageous offer was primarily deemed the lowest
priced, or one offering material advantages in one or more stated areas
of preference. Therefore, we do not believe consideration of the
reconnection and relocation fees as evaluation for award factors was
proper.

However, we do not believe that consideration of these fees preju-
diced Cable’s selection for award. As we pointed out, Pate offered
the lowest price and, absent a finding that Cable’s proposal offered
material advantages in one or more of the evaluation criteria, award



Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 687

to Pate on the basis of its price alone would have been proper under
the terms of the solicitation. In this vein, the contracting officer evalu-
ated Pate’s proposal as more advantageous from a technical standpoint
primarily because Pate’s proposed configuration was located entirely
underground and on-base. Protester disputes this conclusion. Since
this was considered the chief difference between the two proposals,
protester submits that the contracting officer’s preference for Pate’s
configuration must be disregarded absent any documentation for the
conclusion that the underground system would be more reliable than
protester’s above-ground system. As protester notes, the reliability of a
proposed system is a technical factor resulting from the engineering
specifications of the system’s components.

Even if we assume that the protester is correct and that there
is no advantage to having the system underground, this would not
be sufficient to warrant a conclusion that award should have been
made to the protester. This is so, because under the evaluation plan,
award to other than the lowest price offer would have been justified
only if protester could show that its proposed configuration offered
material advantages. A showing that Pate’s proposal was not more
advantageous in this regard would not satisfy this requirement.

This protest underscores the lack of clarity and specificity of the
statement of evaluation factors in the RFP and, consequently, the
AFR. GAO has often stated that a statement of the evaluation factors
and their relative importance in.the RFP is necessary if equal and
intelligent competition is to be achieved. See 49 Comp. Gen. 229 (1969).
Therefore, by separate letter of today, we are bringing the matter
to the attention of the Secretary of the Air Force for remedial action.

Concerning the asserted value of protester’s proposed use of manual
switching equipment to avoid program duplication, the contracting
officer determined that it was not an essential part of the CATV
system. In the opinion of the contracting officer, the added expense for
a full-time monitor required for its operation outweighed its advan-
tages. The contracting officer further characterized it as merely a con-
cession to the local channel which has programming problems because
it is not affiliated with any one network. Protester contends that the
manual switching capability is necessary to comply with Federal
Communications Commission (FCC) regulation regarding nondupli-
cation of programming. The Air Force has viewed the manual switch-
ing equipment from a technical standpoint, assuming that FCC regula-
tion will be met. It is germane to note that AFR requires that the base
communications officer and civil engineer review the proposals for
CATYV franchise awards. In this light, GAO will not substitute its
technical opinion for that of the cognizant purchasing activity.
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Cable next objects to the consideration of Pate’s previous construe-

tion experience as a separate award criteria under the general heading

of “contiguration of proposed system™ in the February 1letter. The Air
Force states at pfu’agr'mph 9(e) of the March 16, 1973, Facts and Find-
ings that prior experience was only one factor considered under “Sys-
tem Configuration.” The other considerations were that Pate’s system
was totally self-contained, underground and on-base. Cable’s answer is
that since the memoranda of negotiation were not released to Cable, it
must rely on the February 1 letter which Cable interprets to accord
past experience separate status as an award criteria.

We do not think it determinative that the consideration of Pafe’s
prior experience in constructing CATV systems was listed under
“System Configuration.” The consideration of an offeror’s responsi-
bility, i.e., ability and capability to perform the required task, is also
an integral part of the evaluation process. This consideration is ve-
quired by 10 U.8.C. 2304 (z) where it is stated that “* © © written or
oral discussions shall be conducted with all responsible offerors who
submit proposals within a competitive range, price, and other factors
considered.” Also, the RFP stated that award shall, as a general rule,
be made to the “responsible” responsive offeror snbmitting the lowest
price for items 1-4. Therefore, consideration of Pate’s prior experience
was proper.

The next matter is the consideration in the evaluation of the pro-
posed utilization of Pate’s weather unit as program origination equip-
ment. Also, in this vein, Cable objects to consideration of the proposed
location of the weather unit in the Command Post (Building 250) as
facilitoting program origination as contrary to paragraph 14 of the
AFR. In the February 1 letter, the sole announced factor of considera-
tion under “Nature of supplementary services offercd” was the dual
use of the weather unit/telemation unit. As stated in the letter “We
anticipate a wide range of application for this unit in areas as fire
prevention, safety, winter survival and general dissemination of hase-
oviented information.” In this regard, AFR 70-3(6) (b) (2) states:

Offers to provide the base with program ocrigination equipment shall not he
considered in evaluating proposals. Program origination equipment necessarysto
enable the base to utilize its reserved CATV channel ¢ ® ¢ shall he procured
under a separate contract and with appropriated funds * * % Such oqmpxnwm

may not he acquired indirectly under the CATV Franchise A;:"mwawn‘f sinee it
would thus be acquired at the expense of on-hase subseribers.

Paragraph 2(g) of the Required Clause of the C'ATV Franchise
Agreement defines program origination equipment as “Studio-type
equipment and facilities, such as cameras., amplifiers, microphones,
lights, videotape equipment and analogous equipment, necessary to
originate television or radio signals from a site within the contractor’s

C&&TV Systemu [l I3 1)
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The Air Force asserts that since the program origination capability
was only an incident of the unit’s prime function as a weather/time
unit, the contracting officer “did not consider it as program origination
equipment, especially since no additional cost to subscribers was attrib-
uted to its use. ¥ * * In addition, the inclusion of the greater cup-
ability of the weather broadcasting unit in evaluation of Pate's
proposal only had a negligible impact on the assessment of the supple-
mentary service offered by Pate and Cable Colorvision.”

From our reading of the November 30, 1972, Memorandum of
Negotiations with Pate Electronics, and the December 5 Evaluation
for Award Memorandun, we do not find substantiation for this view.
The Memorandum of Negotiations with Pate indicates that the use of
# % % allow movies/slides to be shown (Pate
will not provide any movies but will give us the addresses of several
companies which distribute films on hunting, fishing, camping, etc.,
free of charge). Messages of local interest may also be broadcast
on this channel. Since this unit will be located in Building 250, there
will actually be two Government channels in the Pate Electronics
offer.” Also, the discussion of Pate’s offer in the Evaluation for Award
Memorandumn was concerned exclusively with the availability in the
Command Post (Building 250) of equipment which could be used to
broadcast programs and information on both the Government reserved
channel and weather channel.

The AFR contemplates consideration of the interests of both the
potential subscribers and potential supplier of CATYV services. AFIR
70~3(3) (2). However, the primary interest of the Air Force in award-
ing a CATYV franchise is that subscribers receive quality service at
the lowest possible rates. AFR 70--3(3) (e). It is for this reason that
AFR 70-3(6) (b) (2) proscribes the acquisition of program origina-
tion equipment by the award of the CA'TV franchise. The AFR does
not proscribe the acquisition of program origination equipment per se,
but only insofar as it represents an additional cost to the potential
subscriber. Assuming program origination equipment can be acquired
under the award of a CATYV franchise at no cost to the subscriber, we
do not believe that the AFR was intended to deprive the subscriber of
such supplementary service.

We note that the telemation unit was the sole factor considered
favoring Pate under the heading of supplementary services in the
evaluation memorandum as well as the February 1 letter. It is clear
that Cable offered more supplementary services (FM radio, Laramie
School District programs, State library programs) than Pate, but the
dual application of the weather unit was deemed to outweigh the Cable
proposal. The concern in this matter is whether Cable and Pate were
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competing equally. Cable offered a 24-hour weather service which
satisfied the requirements of the RFP. We think it important that
while Pate’s offer also satisfied the technical requirements it did offer
the extra feature while still maintaining its lower price. We do not
perceive the consideration of the dual application of the weather
unit as constituting an unfair competitive advantage to Pate.

In this vein, Pate’s proposal was accorded superiority because the
location of the weather unit in the Command Post allowed the Air
Force access to the weather channel as well as the Government reserved
channel. Pate proposed to reserve channel 10 for the Government’s
use in accordance with clause 16 of the RFP, “Reservation of On-Base
Channel.” This clause stated that one channel is reserved for the
Government’s use, but may be used by the contractor for ordinary
programming until the base desires to use it. Schedule “C” of the
RFP, the list of the stations required to be carried, provided the con-
tractor the option of incorporating the Government reserved channel
into the time and weather or news channel until the (Government
desires to use the channel. However, Pate offered a separate channel
for the Government. In this regard, paragraph 14 of the AFR
provided:

Use of Other Channels for Internal Information Programming.’ Air IForce
internal information programming must be kept wholly separate from civilion
commercial or educational programming. Consequently, apart from the use of
the on-base channel reserved for Government use, 4 base may not demand or use
time on any other CATYV channel for internal information activities. This restric-
tion does not, however, prohibit brief “what’s happening on base” type prograius
which are primarily designed to further base-community relations where such
programs are voluntarily carried by local broadcasters as a public service, or the
use of the emergency temporary broadcasting capability.

In the August 15 Memorandum of Points and Authorities, the Air
Force asserted that the intended use of the telemation unit will not
violate the foregoing AFR provision. The Memorandum stated :

* # ¢ the benefit found by the Contracting Officer to be derived from the
additional capability of the weather unit is in broadeasting general publie
service items such as wildlife, winter survival, and safety features ® ® * Items
which are related solely to-the base will not be shown over the 24-hour Time
and Weather Channel.

This position is not substantiated by the record. The Evaluation for
Award Memorandum and the February 1 letter both indicated that
the contracting officer contemplated “* # # general dissemination of
base-oriented information” over the “news/weather” channels, as well
as fire prevention, safety and winter survival. Such consideration is
clearly prohibited by the AFR and to the extent that it influenced
the contracting officer’s decision to award to Pate was indeed preju-
dicial to Cable. However, we are unable to conclude that the contract-
ing officer would not have reached the conclusion that Pate’s offer was
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more advantageous even without consideration of the dissemination
of base-oriented procurements. In the absence of a conclusion that the
consideration of this capability was the determinative factor in award-
ing the franchise to Pate, GAQ cannot conclude that the award was
illegal.

Protester next contends that the evaluation was arbitrary and
capricious because the contracting officer ignored advantageous aspects
of its proposal while improperly considering advantages of Pate’s
proposal. First, protester notes that it offered educational programs
and full stock market reports, while Pate did not. The Air Force stated
in its reports that Pate could pick up the additional channels as they
become available, apparently referring to the educational programs.
Further, the Air Force noted that the stock market reports would be
part of the news service. While the Air Force’s contentions regarding
acquisition of future channels may be correct, our review of the memo-
randa of negotiation and evaluation for award, plus Pate’s proposal,
indicate that Pate is not committed to the broadcast of educational
programs from the Laramie School District. Protester correctly points
out that pursuant to clause 8 of the RFP, Adjustment in Contractor’s
Fees, that contractor is entitled to negotiate an equitable fee adjust-
ment “where the contracting officer and the contractor enter a supple-
mental agreement for the provision of additional services beyond
those called for in the request for proposals * * *

Concerning the stock market reports, the contracting officer noted
that stock market information is carried on the automated 24-hour
news channel proposed by Pate, which is a contract requirement. How-
ever, we note that this information is contained in a supplement to
the Facts and Findings dated May 1, 1973, and is prefaced by the
statement “Further research by this office reveals.” Indeed, the con-
tracting officer stated originally in the Facts and Findings that the
“services” offered by Cable were not included in the initial proposal
and were not precisely identified. The only coverage of sports events,
local public affairs and stock market reports known to the contracting
officer at that time (March 1973) were those shown on the local tele-
vision channel.

The Air Force stated that Pate has offered to provide educational
programming, if feasible, but the Air Force will not negotiate an
increase in fees for that service. However, this after-the-fact state-
ment does not cure the conduct of the contracting officer in evaluating
asvects of Pate’s proposal which were not, on the record, a matter of
discuse.~n. Azrain, we cannot say that consideration of these aspects
would have required or lead the contracting officer to conclude that
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these supplementary services were sufficient to award the franchise
to Cable and overcome Pate’s lower price.

Protester also objects to the failure to consider its offer to provide
additional channels as they become available via satellite transmission
as too speculative. We agree in this regard with the Air Force decision.
We have held that evaluation of the most advantageous offer should
be confined to matters which are not subject to speenlation whether
they will occur or not and may be quantifiable. See, for example,
B-178915, December 21, 1971; 43 Comp. Gen. 60 (1963).

Protester further contends that it should have received considera-
tion for the fact that it is locally owned. Protester asserts that this
should be considered in relation to the quality of service and repair
capability over the ten-year period. The contractor is required to
provide service and vepair over the entire life of the contract. We are
unable to perceive any advantage to the fact that the protester is
located nearby the base inasmuch as any awardee would be contrac-
tually bound to provide satisfactory repair service or be subject to
termination for default. Also, Cable asserts that its repair capabilities
were superior to Pate’s because Pate intended to subcontract for the
operation and maintenance of the system. Protester contends that this
fact was not considered Ly the contracting officer. However, Pate
stated during negotiation that it intended to operate and maintain
the system itself. Further, the contracting officer concluded that the
service of one full-time erew of the estimated number of on-base
subscribers (700) was more advantageous than Cable’s proposal of
3 crews for the base and Cheyenne subseribers (4,700). We are unable
to dispute this conclusion.

Protester next alleges that the contracting officer violated 10 T.S.(".
2304(g) by failing to point out deficiencies in its proposal during nego-
tiations. In this vein, protester objects to the failure to note the con-
tracting officer’s preference for a totally underground system. The pro-
tester states that “% * # the contracting officer never informed ("able
(Polorvision of any potential concern with regard to the use of overhead
wiring to connect (able Colorvision’s head end to the base.” The Evalu-
ation for Award Memorandum stated in this regard. “During negotia-
tions, Pate Electronics was most receptive to an undergronnd system
while Cable Clolorvision was reluctant to accept this requirement dne
to the extra cost involved.” However, the memorandum of negotia-
tions is devoid of any reference concerning the protester’s use of over-
head wiring. In any event, the immediate contention is academie, ¢inee
as indicated above, an award to other than the low offeror on the sanwe
technical basis as the low offeror would not be appropriate.
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Finally, GAO believes that the portion of the protest concerning
whether the AFR discriminates against local CATV operators is
untimely under that portion of section 20.2 of our Standards that
requires protests based upon alleged improprieties apparent prior to
the closing date for the receipt of proposals be filed prior to the closing
date for receipt of proposals. Since the provisions of the AFR were
incorporated in the RFP, their inclusion should have been protested
prior to the closing date for the receipt of proposals. Therefore, this
portion of the protest is untimely and will not be considered.

In view of the foregoing, the protest is denied.

[ B-179701 ]

Awards—Informers—Violations of Customs Laws—Comprehen-
sive Drug Abuse Prevention and Control Act

Since section 511(d) of the Comprehensive Drug Abuse Prevention and Control
Act incorporates 19 U.8.C. 1619 only in connection with forfeitures of property,
payment to an informer on the basis of a forfeited bail bond, which is treated
as a fine under 19 U.S.C. 1619, is not authorized under section 511(d) of the act.
However, section 516 (a) of the act, which authorizes payments to informers by
the Attorney General, appears applicable.

In the matter of payments to informers, March 22, 1974:

This decision to the Secretary of the Treasury is in response to the
request by the Assistant Secretary of the Treasury for Enforcement,
Tariff and Trade Affairs, and Operations (reference: ENF-2-02 CC
JR). The question concerns the legal authority of the United States
Customs Service to make an award of compensation to an informer
who furnishes original information which leads to a recovery of fines,
penalties or forfeited bail bonds, arising out of the detection and
apprehension by Customs officers of individuals charged with viola-
tions of the Comprehensive Drug Abuse Prevention and Control Act
of 1970, approved October 27, 1970, Public Law 91-513, 21 U.S. Code
801 et seq., (hereafter referred to as the Drug Abuse Act).

The Customs Service is authorized to make payments to informers
in customs and navigation cases under 19 U.S.C. 1619, which provides
n part:

Any person * * * who furnishes to a United States attorney, to the Secretary

of the Treasury, or to any customs officer original information concerning amy
fraud upon the customs revenue, or a violation of the customs laws or the naviga-
tion laws, perpetrated or contemplated, which * # * information leads to a
recovery of any duties withheld, or of any fine, penalty, of forfeiture incurred,
may be awarded and paid by the Secretary of the Treasury a compensation of
25 per centum of the net amount recovered, but not to exceed $50,000 in any case,
which shall be paid out of any appropriations available for the collection of the
revenue from customs. Kor the purposes of this section an amount recovered under

a bail bond shall be deemed a recovery of a fine incurred. ¥ * *,
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Section 511 (d) of the Drug Abuse Act, 21 U.S.C. 881(d), provides
in part. quoting from the act:

All provisions of 1aw relating to the seizure, summary and judicial forfeiture,
and condemnation of property for violation of the customs laws; the disposition
of such property or the proceeds from the sale thereof ; the remission or mitiga-
tion of such forfeitures; and the compromise of claims and the award of compen-
sation to informers in respect of such forfeitures shall apply to seizures and
forfeitures incurred, or alleged to have been incurred, under the provisions of this
title, insofar as applicable and not inconsistent with the provisions hereof @ @ #,
The specific question presented is whether the omission in section 511
(d) of the Drug Abuse Act of any reference to fines and penalties pre-
cludes the Customs Service from: making awards on the basis of
amounts recovered as fines, penalties or bail bonds forfeited by sus-
pects who are apprehended by Customs officers but are charged with
violations of the Drug Abuse Act.

In the case which gives rise to this question, an informer furnished
Customs officers with original information which resulted. after inves-
tigation by Customs officers, in the apprehension of several individuals
and their subsequent indictment under various provisions of the Drug
Abuse Act. One individual was released from custody after posting o
850,000 cash bond. When this individual failed to appear for trial. the
$50,000 was declared forfeited and paid over to the United States
Treasury. The informer later submitted a claim for an award based
on recovery by the Government of the forfeited bail bond. There were
no seizures of property involved in the case, but it is stated that there
may be additional recoveries of fines and penalties assessed against the
other individuals.

The Assistant Secretary states:

If the indictments had charged violations of the customs laws, the TUnited
States Customs Service would clearly be within its statutory authority under
19 U.S.C. 1619 to make payment of the informant’s claim of 25 percent of the
350,000 in forfeited bail recovered by the Government if the c¢laim is otherwise
substantiated as required by law. We do not believe that the Congress, in enaet-
ing 21 U.8.C. 881(4), intended to exempt the category of fines and penalties, in-
cluding bail forfeitures from those recoveries under the drug laws from which
payments to informers may be made by Customs. However, despite this belief
that the omission of any reference to fines and penalties in section 881(d) was a
legislative drafting over-sight and that Congress intended the section to incor-
porate and cover the entire scope of 19 U.S.C. 1619, we nevertheless have found
nothing either in the relevant legislative history of the Comprehensive Drug
Abuse Prevention and Control Act of 1370 # * * or in any case law which would
support this interpretation of the intended thrust of 21 T.S.C. 881(d). In view
of this lack of support and in light of the potentially large amounts of awards
involved in such cases, we respectfully ask your opinion as to our aunthority to
consider and pay the claim of the informant in this case, and our autherity as to
similar claims in the future.

While we are also unaware of anything in the legislative history or
any other authority directly on point, we cannot agree with the conclu-
sion that the absence of any reference in section 511(d) of the Drug
Abuse Act to fines or penalties is an unintended drafting oversight. On
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the contrary, since section 511(d)—and, in fact, section 511 (2 U.S.C.
881) as a whole—-is concerned with seizures, forfeitures and disposition
of property. the matter of fines or penalties has not apparent, applica-
tion under these provisions. .\ recovery under a forfeited bail bond is,
of course, treated as a fine under 19 U.S.C. 1619.

Further doubt concerning the possibility of a drafting oversight
arises in view of the fact that section 511(d) of the Drug Abuse Act
is similar to, and in all likelihood patterned upon, several other statu-
tory provisions which incorporate provisions of the customs laws, in-
cluding those relating to informer payments, all with reference to for-
feitures of property. See 18 U.S.C. 1963(c) (racketeer influenced and
corrupt organizations) ; 18 U.S.C. 2513 (confiscation of wire or oral
communication intercepting devices) ; 22 U.S.C. 401 (b) (illegal expor-
tation of war materials) ; 49 U.S.C. 784 (seizure and forfeiture of car-
riers transporting contraband articles).

For the reasons stated herein, we must conclude that the payments
proposed in the instant circumstances are not authorized by section
511(d) of the Drug Abuse Act. At the same time, we note that section
516(a) of the act, 21 U.S.C. 886(a), authorizes the Attorney General
to make payments for information concerning violations of the act in
such sums as he deems appropriate. It appears that this authority
would apply in the instant circumstances.

[ B-180517 ]

Appropriations—United Nations Children’s Fund (UNICEF)—
Authorization v. Appropriation Differences

‘Where the Foreign Assistance Act of 1973 earmarked $18 million for UNICEF
while the appropriation act earmarked only $15 million, the lesser figure is con-
trolling, since from the legislative histories it appears that in authorizing fund-
ing at the higher level Congress did not intend to reduce the funding of other
international organizations and that the lesser amount in the appropriation act,
representing the latest expression of Congress, was intended to constitute both
the maximum and the minimum amount available for UNICERF.

In the matter of earmarking of funds for the United Nations Chil-

dren’s Fund, March 22, 1974:

This decision to the Secretary of State is in response to the request
of the General Counsel of the Agency for International Development
(AID), Department of State. He requested our decision on an issue
involving statutory construction arising from an apparent conflict
between a provision of section 302(d) of the Foreign Assistance Act
of 1961, 22 T.S. Code 2223(d), as amended by section 9(4) of the For-
eign Assistance Act of 1973, Public Law 938-189, approved December
18, 1973, 87 Stat. 719, and a provision contained in title I of the For-
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eign Operations and Reiated Programs Appropriation Aet, 1974, Pub-
lic Law 93-210. approved January 2, 1974 87 Stat. 1050, with regard
to the earmarking of funds for the United Nations Children's FFund
(UXNTCEF). Section S02(d) ()f' the Foreign Assistance Aet of 1961
as amended by Public Law 93-189 veads as follows:

(d) Of the funds made available to carry out this chapter for each of fiseal

years 1974 and 1975, 818,000,000 shall be available in each such fiseal year only
for contributions to the United Nations Children's Fund.

This provision is to be contrasted with the pertinent provision in title
I of the Foreign Operations and Related Programs Appropriation
Act, 1974, which reads:

International organizations and programs: For necessary expenses to carry
out the provisions of section 301, $123,000,000. of which S15,000,000 <hall be
available only for the United Nations Children’s Fund ¥ © *,

As is appavent, these two provisions are inconsistent in that the
enabling act earmarks $18.000.000 for UNICEF while the appropria-
tion act only earmarks £13.000,000 for UNICEF.
The General (lounsel pomted out that it is possible to give full effect
to each of these provisions of law by funding UNICEF at the
818,000,000 figure. e stated:

While the two provisions of law here under consideration appear ineonsistent,
we believe it is possible to give full effect to each by concluding that heeanse
the 8§18 million authorization figure encompasses the appropriation figure of
$15 millfon, the 818 million earmarking would prevail. Both sections provide
that the respective earmarking gures represent a floor rather than a ceiling
en funding for UNICEF. It is therefore possible to comply with the reguirements
of the Appropriations A('t provision by funding at the Authorization Act level
of {18 million. To adopt the higher figure wonld bhe to give full effect to the lan-
guage of both statutes in compliance with the commonly applied rule of statutory
construetion.

The General Counsel recognizes, however, that to give such effect to
the provisions in guestion wounld be to ignore the intent of the House
Appropriations Committee in its insertion of the lower figure in the
appropriation act.

Concerning language similar to that contained in the appropriation
act here in question we have held that—

It is a general rule of statutory construction that an appropriation for a
specitie object is available for that object to the exclusion of a more general
dpwropri‘lﬁon and that the exbaustion of a specific appropriation does not au-

thorize charging the excess payment to o more gemeral apyproprintion. However,
\vl.v her language making part of a larger appropriation “available oniy” for a
partieular purpose constitutes a maximum limitation on the amount which
properly muy he used for the particular purpose or whether it merely earmarks
the part of the appropriation so as to assure the availability of the smaller sum
for the parficular purpose would depend upon the intent of the Congress in
using the language. (Sec B-142190, March 23, 1960.)



Comp. Gen.]  DECISIONS OF THE COMPTROLLER GENERAL 697

The legislative history of Public Law 93-240 clearly shows that
Congress, being fully cognizant of the $18,000,000 earmarking for
UXNICEF in Public Law 93-189, intended to reduce this earmarking
to $15,000,000. The provision containing this reduction is referred to
. . - 3 ~ . 0
in the Conference Report on Public Law 93210, which states in perti-
nent part:

Amendment No. 14: Earmarks $15.000,000 for the United Nations Children’s
Fund as proposed by the House instead of $18,000,000 as proposed by the Senate,
(Sce page 6 of House Report No. 93-742.)

The Cominittee on Appropriations of the House of Representatives,
which originated this provision in Public Law 93-240, clearly showed
its intent of reducing UNICEF’s earmarking when it stated in its
report on Public Law 93-240 that :

While the Committee realizes the authorizing legislation earmarked $18,000,000
for the U'nited Nations Children’s IMund, it felt the budget request for UNICEF
of $15,000,000 would provide sufficient funds for this organization. Accordingly,
the committee recommends $15,000,000 for UNICEF in the accompanying bill.
(Sce page 26 of House Report, No. 93-694.)

If UNICEF were to be funded at the $18,000,000 authorization
figure the funding available for other international organizations and
programs would be reduced. However, it is clear that Congress did
not mtend to reduce requested amounts for other international organi-
zations and programs in order to fund UNICEF at the $18,000,000
level as proposed in the enabling legislation rather than the $15,000,000
level requested by the President.

In this connection the General Counsel points out in his letter that:

The President’s request for voluntary contributions to international organiza-
tions and programs was $124.8 million of which $15 million was to be for UNICEF.
In earmarking $18 million for UNICEF in the authorizing bill, Congress approved
an additional $3 million fo the total amount requested by the President for the
international organization authorization in order to allow for the higher
UNICEI earmarking. (House Report No. 93 383 at 32.) It seems clear, from
the Senate floor debate on an amendment introduced by Senator McGee to
increase the international organization authorization, that the Congress did not
intend to reduce the amount requested for other international organizations when
it added the additional $3 million in funding for UTNICEF. (Cong. Rec. Oct, 3,
1973, at $. 18408 (daily ed.) ).

Inasmuch as the appropriation act involved here represents the
latest expression of the Congress in the matter, the $15 million ear-
marked for UNICEF must be controlling. Accordingly, such amount
is available only for UNICEF and in light of the legislative histories
of the two related acts considered herein it is our view that the $15
million earmarked for UNICHEF in the appropriation act is the maxi-
mum amount available for such purpose for fiscal year 1974.

555-713 O - 74 - 4
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[ B-179191(1)]

Pay—Retired—Increases—Cost-of-Living Increases—Adjustment
of Retired Pay

The retired pay of a general (0-10) retired under 10 TU.S.C. 8918, with over
30 years service is for computation based on the floor provided by 10 U.S.C.
1401a (e), and in the absence of specific language in the statute and legisiative
history, the floor provided by section 1401a(e) must be regarded as the rate of
pay in effect on the day before the effective date of the rate of monthly basic
pay on which the member’s retired pay would otherwise be based, plus the ap-
plicable Consumer Price Index inereases from that date forward, and any in-
equities resulting from the application of section 140la(e) is a matter for
consideration by Congress.

Pay—Retired—Increases—Cost-of-Living Increases—Adjustment
of Retired Pay

The retired pay floor provided by 10 U.S.(". 1401a(e) is for computation on the
rates of pay in effect on the day before the effective date of the rates of pay on
which a member’s retired pay is based. Accordingly, a general (0-10) who was
retired in February 1973 may have his retired pay equated to the pay of a

similar general retired in 1972, plus Consumer Price Index ineretases, but not to

the pay of similar generals whose retired pay is computed on rates in effect
prior to 1972, even though be will receive less pay than generals retiring in
1971 or 1972,

Pay—Retired—Increases—Cost-of-Living Increases—Chief of Staff

The rationale expressed concerning the application of 10 U.S.C. 1401a(e) in the
case of a general (0-10) is equally applicable in computing the retired pay of an
officer swwho served as Chief of Staff.

To N. R. Breningstall, Department of the Air Force, March 25, 1974::

Further reference is made to your letter dated July 8, 1973 (file
reference RPTT). requesting an advance decision as to the propriety
of making payment on a voucher in the amount of $337.21, in favor of
General David A. Burchinal, USAF, Retired. SSAN 173 16 2570,
representing the difference between the retired pay of a general (0-10).
with more than 30 years of service who retired in 1971 and the retired
pay of a general with comparable service who retired in 1973, for the
period March 1 through July 31, 1973.

You say that General Burchinal was retired on February 28, 1973,
under 10 T.S. Code 8918 with more than 30 years of service. Under the
provisions of 10 U.S.C. 8991, Formula B, he was entitled to monthly
retired pay in the amount of 75 percent of the monthly basic pay to
which he was entitled on the date of his retirement.

As provided by 37 U.S.C. 203 and Executive Order 11692, effective
January 1, 1973, the rate of basic pay for a general (0-10). with over
30 vears of service was $3,394.20 per month, 75 percent of which would
be $2,545.65. However, the maximum rate of active duty basic pay

ras limited to $3.000 per month (the rate of level V of the Executive
Schedule) by 5 U.S.C. 5308. See in this connection our decision of
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May 17, 1973, 52 Comp. Gen. 817. Thus, computed on the pay rates
in effect on the date of his retirement, it appears General Burchinal’s
retired pay, effective March 1, 1973, would have been 75 percent of
$3,000, or $2,250 per month.

You indicate, however, that General Burchinal’s retired pay was
and is being paid based on the provisions of 10 11.S.C. 1401a(e) which
provides as follows:

(e) Notwithstanding subsections (¢) and (d), the adjusted retired pay or
retainer pay of a member or former member of an armed force retired on
or after October 1, 1967, may not be less than it would have been had he become
entitled to retired pay or retainer pay based on the same pay grade, years of serv-
ice for pay, years of service for retired or retainer pay purposes, and percent
of disability, if any, on the day before the effective date of the rates of monthly
basic pay on which his retired pay or retainer pay is based.

Under that statute General Burchinal’s retired pay was computed
as 75 percent of the rates of basic pay of a general (0-10), which were
in effect on the day before the effective date of the basic pay rates in
effect at the time of his retirement. See Executive Order 11638, effec-
tive January 1, 1972. Under that computation method General Burch-
inal’s retired pay was computed as $2,250 plus 1.0 percent Consumer
Price Index (CPI) increase which became effective July 1, 1972, for
a total of $2,272.50 per month at the time of his retirement. His re-
tived pay was subsequently increased to $2,411.12 by the 6.1 percent
CPI increase effective July 1, 1973.

You note, however, that Wlthout considering 10 U.S.C. 1401a(e),
general (0—10) with the same service as Geneml Burchinal, who re-
tired August 31, 1971, would currently be entitled to monthly retired
pay of $2,489.67 computed based on the 1971 basic pay rates plus all
CPI increases through July 1, 1973; a similar general retired April 30,
1972, would now be entitled to retired pay of $2,411.12 computed based
on the 1972 basic pay rates plus all CPT increases through July 1,1973;
and a general, such as General Burchinal, retired on February 28, 1973,
would now be entitled to $2,310.75 computed based on 1973 basic pay
rates plus the CPI increase effective July 1, 1973. You further indicate
that by applying 10 U.S.C. 1401a(e) it appears that the general who
retired in 1972 is entitled to have his retired pay based on the retired
pay he would have received had he retired in 1971, or $2,489.67, and
the general who retired in 1973 is entitled to have his retired pay based
on the retired pay he would have received had he retired in 1972, or
$2,411.12. Under that interpretation of 10 U.S.C. 1401a(e), a general
such as General Burchinal receives less retired pay now than a general
who retired in 1971 or 1972.

You are, therefore, in doubt as to whether that is the correct inter-
pretation of 10 U.S.C. 1401a(e) and ask whether the statute is broad
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enough to permit equating the retired pay of General Burchinal with
that of officers of the same grade and service retired before 1972 in
order to entitle him to a higher rate of retired pay. You also ask
whether the retired pay of an officer who has served as Chief of Staff
may be similarly equated to that of previously retired officers who
have served as Chief of Staff.

Subsection 1401a(e) of Title 10, U.S. Code, was added by section 2
of the act of December 16, 1967, Public Law 90-207, 81 Stat. 652,
which became effective October 1, 1967. The purpose of adding sub-
section (e) of section 1401a is explained as follows in the legislative
history of section 2 of Public Law 90-207 on page 19 of Senate Report
No. 808 (to accompany ILR. 13510 which became Public Law 90-207) :

Clause I: New subsection (e) is a technical amendment recommended by the Ie-
partment of Defense with respect to increases for retived personnel based ou
advances in the Consumer Price Index. Despite the provisions in the Ionse ver-
sion modifying the Consumer Price Index formula, there remained a possibie
inequity resulting from o combinatior of the upward movement of the Consumer
Price Index’s together with the transitional provisions contained elsewhere in
the bill. Withont the further amendment, there would have been situations
where persons retiring after the effective date of this legiglation in the same
grade and basie pay would receive less than certain individuals in the same
“circumstances retiring prior to the effective date of this legislation. The amend-
ment edopted in committee will insure that those retiring after the cffcctive date
of this bill and before the next pay increase will receive as much in retired pay
as comparable members rctiring before the cffective date of the bill. [Italie
supplied.]

While subsection (e) was enacted as permanent legislation, it is clear
from its legislative history that it was adopted primarily to remedy
an inequity which arose at the time Public Law 90-207 was still in the
legislative process. Nowhere in its legislative history is there any in-
dication that Congress intended that subsection (e) would anthorize
the computation of a member’s retired pay based on rates of active
duty pay in effect prior to those in effect “on the day before the effec-
tive date of the rates of monthly basic pay on which his retired or
retainer pay is based.”

Also, as noted previously, if the limitation imposed by 5 T.8.C\
5308 were not in effect, General Burchinal’s retived pay would have
been computed as 75 percent of £3,304.20 rather than 75 percent of
%3,000. Thus, he would have been entitled to $2,545.65 in retired pay,
which is more than the retired pay of a similar general retired in 1971
or 1972. Congress is aware of the limitations imposed by 5 T.S.C"
5308 (which apply to both military and civilian Government person-
nel), and is also aware that problems may arise in the gystem of apply-
ing cost-of-living increases to retivement henefits. See for example. the
act of Qctober 24, 1973, Public Law 93 136, 87 Stat. 490, which
amended 5 T.S.C. 8340(c), relating to the application of similar
increases to civil service employees’ retirement annuities.
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Accordingly, it is our view that in the absence of specific language
in the statute or its legislative history to the contrary, the floor pro-
vided by 10 U.S.C. 1401a(e) must be regarded as the rate of pay in
effect on the day before the effective date of the rate of monthly basic
pay on which the member’s retired pay would otherwise be based, plus
the appropriate CPI increases from that date forward. Any inequities
resulting from the application of section 140la(e) is a matter for
consideration by the Congress.

Since it appears that (General Burchinal has been receiving retired
pay based upon the proper interpretation of section 140la(e), he is
not entitled to any additional retired pay. The voucher submitted
with your letter will be retained here.

Regarding your question concerning a retired officer who has served
as Chief of Staff, the rationale applied in reaching the conclusion in
General Burchinal's case would be equally applicable in computing
the retired pay of an officer who served in that capacity.

[ B-179191(2)]

Pay-——Retired—Increases—~Cost-of-Living Increases—Adjustment
of Retired Pay

In computing retired or retainer pay, the floor provided by 10 U.S.C. 1401a (e)
must be limited to the rate of pay in effect on the day immediately before the
effective date of the rate of monthly basic pay on which a member’s retired or
retainer pay would otherwise be based, plus the appropriate Consumer Price
Index increases from that date forward. Any inference in 51 Comp. Gen. 384
to the contrary should be disregarded: inconsistent payments should be cor-
rected immediately; and past overpayments need not be collected since they
presumably were accepted in good faith by members and would be proper for
waiver under 10 U.S.C. 2774.

To the Secretary of Defense, March 25, 1974:

During our consideration of the issues involved in our decision 55
Comp. (Gen. 698, of today’s date, copy enclosed, it was informally
brought to our attention by officials of the Department of Defense
that our decision 51 Comp. Gen. 384 (1971) hasapparently caused some
confusion among the military services as to the application of 10
U.S.C. 1401a(e). Those officials indicated that the 1971 decision
had been considered by them as implying that in the computation of
retired pay for members who served as Chairman of the Joint Chiefs
of Staff, Chief of Staff of the Army, Chief of Naval Operations, Chict
of Staff of the Air Force, or Commandant of the Marine Corps, such
retired pay may be computed based on pay rates in effect prior to the
rates of pay in effect on the day immediately before the effective date
of the rate of monthly basic pay on which the member’s retired pay
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would otherwise be based, but for the application of 10 U.S.C\
1401a(e), plus the appropriate Consumer Price Increases from that
date forward.

No such implication was to be intended by this Office.

It is our view, as expressed in today’s decision, supre, to My, N.
R. Breningstall, Accounting and Finance Officer, that in the absence
of specific language in the statute or its legislative history to the con-
trary, the floor provided by subsection 1401a(e) must be limited to
retired pay or retainer pay based on the rate of pay in effect on the
day immediately before the effective date of the rate of monthly basic
pay on which the member’s retived pay or retainer pay would other-
wise be based, plus the appropriate Consumer Price Increases from
that date forward.

As to 51 Comp. Gen. 384, that decision dealt primarily with the
application of 10 [7.S.C. 1401a and 1402(a) to retired pay in the light
of the wage/price freeze imposed by Executive Order 11615, Au-
gust 15, 1971, and the enactment of section 201 of title IT of the act of
September 28, 1971, Public Law 92-129, & Stat. 355, which amended
37T.S8.C. 203 (a) to provide for increases in basic pay for certain mem-
bers of the uniformed services. Thus, any inference drawn from that
decision concerning the application of 10 T.S.C. 1401a{e) which would
be inconsistent with our views as expressed in the decision to Mr.
Breningstall should be disregarded.

Any inequities which may result from our interpretation of 10
U.S.C. 1401a(e) would be a matter for consideration by Congress.

Payments of retired pay being made under any interpretation of
10 U.S.C. 1401a(e) inconsistent with our views as expressed in the
enclosed decision should be corrected immediately. However, no action
need be taken to collect past overpayments of retired or retainer pay
made as a result of a misinterpretation of 10 U.S.(". 1401a(e), if such
payments were otherwise correct, since such payments presumably
were accepted in good faith by the members involved and would be
proper for waiver under 10 U.S.C. 2774.

[ B-180708 ]

Personal Services—Private Contract v. Government Personnel—
Former Employees

Although the Federal Communications Commission lacks specific anthority to
employ experts and consultants pursuant to 5 U.8.C. 310%, in view of the funds
provided in its current appropriation for “special connsel fees,” the Commission
may procure the services of a retired Government attorney in connection with
the investigation and proceedings he directed prior to retirement, and the
amount payable to him is not subject under 5 U.S.C. 8344(a) to set-off by the
amount of his retirement annuity since the retiree’s expertise and thorough
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knowledge in the matter will enable him to perform the functions described in
the “Statement of Work” contained in the proposed contract independently rather
than under an employer-employee relationship.

In the matter of legal services of a retired annuitant, March 25,

1974

By his letter dated February 22, 1974, the Chairman of the Federal
Communications Commission (FCC') requests our opinion as to the
propriety of a proposed contractual arrangement with the consulting
firm of Asher Ende Associates. Specifically, our advice is sought in
regard to the following three questions:

1. Whether, under the circumstances, the FCC is authorized to enter
into a contract with the consulting firm to furnish reports and recom-
mendations as well as certain specialized legal services consisting pri-
marily of cross-examination of witnesses;

2. Whether the highest rate specified by the Classification Act is
the maximum amount that may be paid for such services under the
authorization of the Communications Act of 1934, as amended, 47 U.S.
Code 154(g), as implemented by the current appropriation act, Public
Law 93-137, October 26, 1973, 87 Stat. 491 ; and

3. Whether, in view of the fact that the proposed contractor is a
Government annuitant, the amount awarded under the contract is
subject to reduction by the amount of his retirement annuity.

The Chairman explains that the Commission is currently engaged in
an investigation of Western Electric and its relationship to the opera-
tions of the Bell System Operating Companies and their parent cor-
poration, AT&T, and that the Commission’s AT&T Task Force has
the basic responsibility for developing the record in the investigation
and presenting it to the Commission for determination. Mr. Ende of
Asher Ende Associates is the recently retired Managing Counsel for
the Task Force, and his highly specialized technical assistance is con-
sidered critical to the continuity of the investigation.

As is explained by the Chairman, Mr. Ende is particularly qualified
in the circumstances for which his services are sought. Among his
extensive qualifications, the Chairman reports that:

* % » Mr. Ende bas had twenty seven years of experience in the telecommuni-
cations area. For the last 10 years he has been the Deputy Chief of the Common
Qarrier Bureau and during the past two years, he has also been the Managing
Counsel of the AT&T Task Force. In addition to considerable experience in public
utility regulation he has a complete mastery of the Commission’s rate rules and
procedures governing rate cases. He possesses a through knowledge of the back-
ground of the AT&T rate proceeding as well as detailed knowledge about the
operations of the Western Electric Company and the relationship between Western
FKleetric and the other elements of the Bell System.

The Statement of Work contained in the proposed contract, a copy
of which is provided with the Chairman’s letter, calls for the con-
tractor’s performance as follows:
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1. Contractor will review and analyze draft report submitted by Touche Rozs,
Ine. under Contract RC-10195, and will prepare a critique of the deaft report with
such recommendations as may be necessary and appropriate.

Contractor will also review final report of Touche Ross when submitted, and
will prepare recommendations as to the use to he made of such report in Docket
No. 19129, including clarifying questions and other appropriate questiony of
courses of action.

2. In connection with the hearing stage of the proceeding, contractor will per-
form the following tasks:

1. Review and analyze the direct testimony and suppiemental materials
for the 8 witnesses addressing the Western Electrie issues submitted by
ATET in its filing of November 15, 1973 as well as the direct testimony of the
T witnesses originally addressing the Western Electrie issues presented in
ATET s filing of November 20, 1970.

b. Prepare a written report analyzing the submissions and recommending
the manner in which these submissions should be treated in the context of
the hearings thereon.

¢. Prepare and submit recommendations as to appropriate type, nature
and number of exhibits to be offered by the staff,

d. Prepare and submit recommendations with regard to those issues to be
addressed through direct testimony on behalf of the Trial Staff.

e. Prepare recommended cross-examination of the Bell System witnesses
presented with respect to the Western Electric issues.

£. Assist the Managing Counsel in the actual eonduet of eross-examination
on Western Electric issues of such Bell System witnesses and other witnesses
(e.g., ITT, Touche Ross).

g. Prepare suggestions and, if required, outlines of proposed rebuttul testi-
mony and supporting exhibits to he submitted on behalf of Trial Stafd with
respect to Western Electrie issues.

The work tasks shall be performed in a professional manner satisfuctory fo
the COTR.

The Contractor shall provide an original and one copy of all analyses, reeon-
mendations with respect to exhibits, testimony, and other reports and decumen-
tation, in accordance with the following schedule :

a. Critique on the Touche Ross draft report within 20 days after receipt
of such report, or 20 days after contract is signed, whichever is luter.

b. Recommendations on the final Touche Ross report within 30 days afier
receipt of that report.

¢. Recommendations with respect to exhibits and testimony 80 days before
their scheduled submission to other parties,

d. Proposed cross-examination 15 days before such cross-exumination is
scheduled to start on direct case and ome day before cross-examination is
scheduted to start on rebuttal witnesses,

With regard to his first question concerning the authority of the
FCC to enter into a contract for the above-described legal services, the
Chairman explains that title IT of the Department of HHousing and
Urban Development, Space. Science. Veterans, and Certain Other
Independent Agencies Appropriation Act, 1974, Public Law 93 157,87
Stat. 491, 494, provides for necessary expenses of the FCC ineluding
“special counsel fees.” The Chairman states that he Is nnaware of any
opinion of this Office dealing with the use of appropriated funds for
payment of special counsel fees to procure legal services such as ave
here mvolved.

In our opinion the language contained in title IT of the Appropria-

ton Act, 1974, supra, appropriating funds for the pavment of special
counsel fees constitutes authority to enter into the proposed contraet.
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By sections 602, 603, and 604 of the Communications Act of 1934,
Public Law 416, 48 Stat. 1064, 1102, and 1103, the Radio Act of 1927,
Public Law 632, 44 Stat. 1162, was repealed and the FCC succeeded
to the responsibilities of the Federal Radio Commission (FRC) and
others. Since its creation in that year, annual appropriation acts for
the Commission have consistently provided for payment of special
counsel fees. See, for example, the Independent Offices Appropriation
Act, 1986, Public Law 2, 49 Stat. 6, 9. We believe that the legislative
purpose in including such a provision in the appropriation acts of the
FCC and certain other agencies is clear.

In A-27566, June 29, 1929, copy enclosed, this Office addressed the
issue of the FR(Vs authority to designate a former General Counsel of
the Commission to act as special counsel in connection with a case
which had been pending prior to his resignation. On the basis of the
Radio Act of 1927, section 3, authorizing the Commission to appoint
such special counsel as it might from “time to time” find necessary, as
well as the appropriation contained in the Independent Offices Act,
1929, Public Law 400, 45 Stat. 573, 579, this Office found that ex:ress
provision had been made for payment of snch special counsel fees as
were there involved. See also 24 Comp. Gen. 216 (1944).

Thereafter, appropriations for the FRC and its successor commis-
sion, the FCC, expressly provided for payment of special counsel fees.
See, for example, FRC Appropriation. 1930, Public Resolution No. 35,
46 Stat. 63, and Independent Offices \ppropriation Act, 1933, Public
Law 228, 47 Stat. 452, 459, and 460. In view of this explicit history,
we conclude that the language of the FCC’s current appropriation
providing funds for payment of special counsel fees is clearly ad-
dressed to the situation at hand and find that it constitutes authority to
enter into the proposed contract with Asher Ende Associates.

The Chairman’s second question concerns the maximum amount
which may be paid under the proposed contract. Inasmuch as we have
found authority for the FCC’s procurement of legal services on an
independent contract basis under its specific appropriation for the
payment of special counsel fees and since as concluded hereafter the
services were in fact procured on such basis neither the salary limita-
tion in 5 U.S.C. 3109 nor any other statutory provision of which we
are aware would limit the amount payable under the contract as pro-
posed.

The Chairman’s third question concerns possible setoff of Mr. Ende’s
retirement annuity against amounts due him under the proposed con-
tract. Section 8344 (a) of Title 5 of the U7.S. Code restricts the pay an
annuitant may receive if reemployed by the Government as follows:

If an annuitant receiving annuity from the Fund # * * becomes employed after
September 30, 1956, or on July 31, 1956 was serving, in an appointive or elective
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position, his service on and after the date he was or is so employed is covered by
this subchapter. ®* * ®* An amount equal to the annuity allocable to the period of
actual employment shall be deducted from his pay ¢ * =,

We have held that payments under a contract which, as between the
Government and the contractor. creates a relationship tantamount,
to that of employer and employee, is within the purview of the above
provision requiring setoff of annuity payments against amounts re-
ceived nnder the contract. On the other hand, where, under a contract,
the retired annuitant functions on a truly independent basis, con-
tractual payments are not subject to setoff based upon the amount of his
annuity. 39 Comp. Gen. 681 (1960), B-154204, September 4, 1964,
B-176681, October 27, 1972, 53 Comp. Gen. 542 (1974).

Thus, whether the contract price to be negotiated is subject to setoff
by the amount of Mr. Ende’s annuity turns upon whether the con-
tractual arrangement as proposed and as in fact executed evidences a
true contractual relationship or whether thereunder Mr. Ende will
function essentially as would an employee of the Government.

As discussed at length in 53 Comp. Gen. 542, supra. the most signifi-
cant test of whether a particular contract contemplates or will in faet
elicit the latter sort of relationship, is that of supervision of a con-
tractor or contractor employee by a Federal officer or employee. In that

decision, we quoted the “Mondello opinion” as follows:

For the purpose of satisfying the “supervision” test of the statute, it must be
shown that there is such close and continuous Government control over the work
performed by the individual contractor employees that the contractor does not
have the independence of action, nor the initiative or decision-making aunthority,
normally associated with performance by contract. The essence of this test is
that the Government employee, on a close and continuous basis, not only controls
what the individual contractor employee does, but how he does it, to such an
extent that this control nullifies the independence of performance of the con-
tractor that is essential when the Government contracts for services.

We have reviewed the proposed contract with a view to determining
whether the relationship contemplated thereby and the relationship
it will elicit as between the contractor, Asher Ende Associates, and
the FCC is likely to have those aspects of an employver-employee rela-
tionship as will necessitate setoff of Mr. Ende’s annuity payments
under the provisions of 5 T.S.C. 8344 (a) quoted above. In doing so we
have construed the contract in light of the entire arrangement existing
between the parties which necessarily takes into account Mr. Ende’s
very thorough knowledge of all aspects of the investigation and pro-
ceedings to date.

The services which Asher Ende Associates wounld be required to pro-
vide under the contract as proposed are desceribed in the Statement of
Work quoted above. The Chairman states that the contract would also
contain a provision stating that the contractor is expected to work on
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his own without any supervision from the Commission or its staff and
that it will remain the prerogative of the Managing Counsel to decide
whether to use the contractor’s report and recommendations.

While an attorney unfamiliar with the investigation would most
likely be hard-pressed to perform the duties called for by the proposed
Statement of Work in a manner essentially independent of the Task
Force and without Government supervision, we feel satisfied that an
attorney having such experience as Mr. Ende, who already has closely
participated throughout the entire course of the investigation, would
be capable of performing all tasks and services specified in the con-
tract without the close and continuous supervision or direction that
would tend to nullify his independence as a contractor. We therefore
find that the contract price to be negotiated is not subject to setoff by
the amount of the annuity payable to Mr. Ende as a retired annuitant.

[ B-180420 ]

Awards—Finders of Government Property—Alien

In the absence of specific authority for paying rewards, a reward may not be paid
to a law enforcement official of Thailand for the recovery of stolen U.S. Air
Force property. However, the Secretary of the Air Force may authorize payment
of a reward from the amount designated for emergencies and extraordinary ex-
penses in the current appropriation “Operation and Maintenance of the Air
Force,” an amount which may only be expended upon approval or authority of
the Secretary.

In the matter of reward to foreign law enforcement personnel,
March 26, 1974:

This decision to the Directorate of Accounting Operations, AFAFC,
is in response to a letter dated November 21, 1978, from Jackson E.
Rendleman, Captain, USAF, Accounting and Finance Officer, 432nd
Combat Support Group (PACAF), APO San Francisco, 96237. Cap-
tain Rendleman forwarded, with a request for an advance decision
under authority of 31 U.S.C. 74, a voucher which would authorize
payment of $500 to “Special Agent, AFOSI, Robert E. Cunniff 024 -
32-5945, for presentation to 1st Lt. Yos L.amon, Pvt. Chaleom Praviset
and Pvt. Amnuay Riyasu * * * (Thai policemen) in the interest of
the United States Air Force.” He presented the question as to whether
a monetary reward may be paid to “Foreign National Law Enforce-
ment Officials for the recovery of stolen high valued U.S. property
under unusual circuamstances.” His letter was forwarded here by letter
dated January 8, 1974, from the Headquarters Air Force Accounting
and Finance Center, 3800 York Street, Denver, Colorado, 80205.

A statement dated September 11, 1973, attached to the voucher reads,
in part, as follows:
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On 1§ August 1973, one each Caterpiller Motor Road Grader, valued at
$12,474.00 and belonging to the United States Air Force, wus removed from
Udorn Royal Thai Air Force Base, Thailand by 2 person or persons unknown at
the time,

The Office of Special Investigation (OSI) was informed of the theft on 20 Aun-
gust 1973 and immediately began an investigation, On 21 August 1973, the ONI
was provided with the name of a suspect by a confidential source. The OSI notitied
Udorn Distriet, Thai Nutional Police during the late afterncon of 21 August
1973. 1st Lt. Yos Lamon, Chief of Crime Suppression, Udorn Distriet, Thai
National Police, immediately accepted the case and utilized two of his men,
Privates Chalteom Praviset and Amnuay Riyasu to assist him. No reward was, or
has been, offered or hinted at on the part of the U.8. Air Force or any of its
representatives.

Local Custom, which is consistent with Thai Law, is for the owner of stolen
property to overtly offer the Law Enforcement personnel an Award of up to 2004
of the value of the stolen property at the timne the theft is forma:ily reported to
the local Law Enforcement Agency. The reward is paid to the Law Enforcemen?
Representatives immediately vwpon recovery of the stolen propery without delay
or hartering,

Not only was there no reward promised or alluded to, but there alzo was nuo
formal report of the theft made to the local Law Enforcement Agency. Repre-
sentatives of the 432nd Civil Engineering Squadron, custodian of the Roud
Grader, had failed to file a formal report or complaint with the local Law Enforee-
ment Agency when they notified the 432nd Security Police Squadron of the theft
of the item on 20 August 1973.

It is important here to note that Local Custom and Iegal Procedures specify
that the Thai National Police cannot conduct, assist in, or condone an investiga-
tion until a formal complaint has heen properly tiled by the owner or custodian
of the property supposedly stolen. Furthermore, there is no Status of Forees, or
Jquivalent, Agreement between U.8. Forces and the Government of Thailand.
U.8. Government Law Enforcement Representatives, including those assigned or
associated with the Department of Defense and its Agencies, 4o not possess any
local Legal Aunthority. Furtbermore, they are not allowed to bear Avias off a
military installation. Thus any and all cooperation between UK, Law Enforce.
ment personnel and Agencies and Thailand Yaw Enforcement personnel and
Agencies is essential and is based purely and solely on Mutual Respect and
Goodwill.

& % L] L3 o & &

In Thailand, speedy efficient and effective action is essential to maintain at
least & minimum probability of recovering stolen property. In the case of the
Road Grader, if it could be painted and the chassis, identification plate removed
before it is loeated by the Law Enforcement Offcials, it wonld become the lawful
property of the possessor.

& ® & # & & o}

It is important to note that Lt Lamon and bis men were now ou of their diw.
triet. They possessed no formal or legal authority and had been working on the
case full time for over twenty-four hours, much of which involved voluntury work
during Off-Duty time,

Upon arrival in the Surin area, Lt Lamon ceoordinated with the iocal anthor.
ities and the group staked out the suppesed hiding place of the Road Grader.

On the morning of 23 August 1973, the group attempted to recover the Road
Grader. However, it had been moved and was not in the supposed location. Tt
Lamon coordinated and worked feverishly with the local anthorities. A new
supposed location was determined and the group again attempted recovery of the
Grader. This {ime the Grader was found. At the time it was loeated and recovered,
the nossessors were in the process of seraping off the paint, Luckily, the possescors
had not yet removed the chassis plate.

The group fthen maintained control of the Road Grader until men and egnip.
ment arrived from Udorn RTAFD to take possession of the item and refurn it to
Tdora. The Road Grader ig now back under U.K. control at Udorn RTAWE,
Thailand.

The group then proceeded back to Udorn, arriving at approximately (300
hours on 24 August 1978,
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This is the tirst known successful recovery of a stolen large piece of U.S. equip-
ment in Thailand. The recovery was made possible only because of the outstanding
cooperation of Lt Lamon, Pvt. Praviset and Pvt. Riyasu. These outstanding
individuals disregarded Thai Customs, stretehed Thai Government procedures,
and gave of themselves for over three days without so much as a break. For their
independent and collective assistance to the OSI, which materially benefited the
U.S. Air Force, they should be monitarilly rewarded.

E 3 ® & & #* #* #

If the reward is not approved and presented in a timely manner, local Law
Enforcement Representiatives probably will not expend significant personal effort
to again assist C.S. Forees in recovering stolen property. For example, two front
end loaders valued at approximately $32,000.00 each have been stolen in the past
from this base alone, and have not been recovered. This is the first time we have
had such outstanding, efficient and effective cooperation from the local Law

inforcement Authorities with regards to the recovery of major item(s) stolen
from Udorn RTAFB.

The approval and presentation of the requested reward may in fact be a
precedent setter. However, it would only set a precedent for large, major items.

In his letter of November 21, 1973, Captain Rendleman states that
Air Force Regulation 67- 5, Rewards for Recovery of Lost Air Force
Property, authorizes monetary rewards to individuals and organiza-
tions for the recovery of lost Air Force property but does not apply to
stolen property. lle also states that an extensive search of existing
regulations, mannals and available Comptroller General decisions fails
to reveal a way to effect payment, provide a precedent upon which to
approve or deny paynent, or to establish the propriety of paying a
reward for recovered stolen property.

We also have been unable to find any specific authority for paying a
reward under the circumstances. See 8 Comp. Gen. 613 (1929) in
which we noted that Congress has frequently considered the wisdom
and propriety of permitting public moneys to be used in paying re-
wards for the furnishing of helpful information or the rendering of
other assistance to officials of the Government, and in certain mstances
has granted specific authority therefor. We stated :

There being grave doubt as to the propriety of regarding an appropriation
general in terms available for the payment of such rewards, and the Congress
having on many occasions accepted the matter as one for its consideration and
expression, it appears the duty of this office to require those in administrative
places who desire to offer rewards for information or other assistance to aid in
the accomplishment of authorized work, to submit their requirements to the
Congress for specifie legislative authority with respect to all appropriations here-
after to be made.

In accordance with that decision and upon the basis of the present
record it must be concluded that there is no authority for certifying the
voucher.

However, your attention is invited to 6 Comp. Gen. 774 (1927) in
which we noted that the 1927 and 1928 appropriations for “Contin-
gencies of the Army” were “intended to cover such incidental, casual,
and unforeseen expenses in connection with the operations of the Army
as are necessary and appropriate to the execution of duties required by
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law that are impossible to be anticipated or classified. Expenditures
therefrom are to be made on the approval or authority of the Secretary
of War and for such purposes as he may deem proper.” We concluded
that if in the exercise of the discretion vested in him under the appro-
priation, the Secretary of War should deem it advisable to offer a
reward for the return of stolen platinum, there would be no objection
upon the recovery of the material to the payment of a reward from
the appropriation for “Contingencies of the Army” covering the fiscal
year in which the offer was made.

It is noted that the current appropriation for “Operation and Main-
tenance of the Air Force,” 87 Stat. 1026, 1029 has wording similar to
that in “Contingencies of the Army” mentioned above in that it in-
cludes an amount “for emergencies and extraordinary expenses, to be
expended on the approval or authority of the Secretary of the Air
Force.” In line with our decision, 6 Comp. Gen. 774, supra, the voucher
might be processed for consideration by the Secretary of the Air Force
for payment from that amount.

[ B-179046, B-179061, B-179062

Contracts—Negotiation—Evaluation Factors—Manning Require-
ments—Government Estimated Basis

An award of a mess attendant contract to the offeror who submitted a proposal
which included only one manning chart that exhibited a manning level above 95
percent of the Government estimate will not be questioned, notwithstanding the
allegation that the Navy improperly interpreted the governing request for pro-
posals provision, as there is more than one reasonable interpretation of the
provision.

Contracts—Negotiation—Evaluation Factors—Manning Require-
ments—Price/Hour Less Than Basic Labor Expense

Since the request for proposals for mess attendant services mandates the rejec-

tion of an offer whose dollar/hour ratio (price/hours) does not exceed the

offeror’s basic labor expense, where the successful offeror’s basic labor expense
- exceeded its dollar/hour ratio, even when suggested variable factors are utilized,
the contract award made was improper.

Contracts—Negotiation—Evaluation Factors—Factors Other Than
-Price—Employee Absenteeism

Absenteeism of employees, which was not stated in the request for proposals as
a factor to be used in computing offerors’ basic labor expense, was properly not
considered in such computation.

Contracts-——Negotiation—Evaluation Factors—Manning Require-
ments—Government Estimated Basis

TUnder a mess attendant services solicitation an offeror who submitted two of

three manning charts under 95 percent of the Government’s estimate, and a total
offer of less than 95 percent of the Government's total estimate wuas improperly
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awarded a contract since the request for proposals required conformance with
the 93-percent level.

Contracts—Negotiation—Evaluation Factors—Manning Require-
ments—Price/Hour Less Than Basic Labor Expense

Since no factor was stated in the request for proposals (RFP) relative to cal-
culating offerors’ basic labor expense, even though Navy utilized 5-percent factor,
another factor equal or superior in its realism could have been utilized, and suc-

cessful offeror’s basic labor expense could have been lowered thereby makmg
it conform to the RFP limits.

In the matter of ABC Management Services, Inc., March 28, 1974:

Requests for proposals (RFP) N00204-73--R-0035, -0037 and -0038
for mess attendant services were issued on April 18, 27 and 25, 1973,
respectively, by the Naval Air Station, Pensacola, Florida.

RFP -0035 (B-179061)

This solicitation sought offers for furnishing mess attendant serv-
ices at the Naval Coastal Systems Laboratory, Panama City, Florida.
Section “D” of the RFP stated that:

SECTION D—EVALUATION FACTORS FOR AWARD
DISCOUNTS (1968 SEP)

In accordance with subparagraph (a) of the clause entitled “Discounts” in
the Solicitation Instructions and Conditions (Standard Form 33A), prompt pay-
ment discounts will be considered in the evaluation of offers, provided the mini-
mum period for the offered discounts is:

30 days where delivery and acceptance are at destination. The offered discount of
a successful offeror will form a part of the award whether or not such discount
was considered in the evaluation of his offer and such discount will be taken if
payment is made within the discount period.

Evaluation of Offeror’s Manning Charts and Prices

(a) The manning levels reflected in the offeror’s manning charts must be suf-
ficient to perform the required services. For the purpose of evaluating proposals
and establishing a competitive range for the conduct of negotiations, the Govern-
ment estimates that satisfactory performance will require total manning hours
(including management/supervision) of approximately 47 on a representative
weekday and approximately 31 on a representative weekend day/holiday. Sub-
mission of manning charts whose total hours fall more than 5% below these
estimates may result in rejection of the offer without further negotiations unless
the offeror clearly substantiates the manning difference with specific documenta-
tion demonstrating that the offeror can perform the required services satisfac-
torily with such fewer hours.

(b) Further evaluation of the offerors’ manning charts will be based on the
following criteria :

(1) the manning distribution in space/job categories prior to, during, and
after meal hours and at peak periods must represent an effective, well planned
management approach to the efficient utilization of manpower resources in per-
forming the services required ; and

(2) the hours shown in the manning charts must be supported by the price
offered when compared as follows. The total hours reflected in the manning charts
for the contract period (i.e., based on a contract year containing 252 weekdays
and 113 weekend days/holidays) will be divided into the total offered price (less
any evaluated prompt payment discount) to assure that this dollar/hour ratio
is at least sufficient to cover the following basic labor expenses

(i) the basic wage rate;
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1) if applicable, fringe benefits (health and welfare, vacation, and holi-
days) ; and
(ii1) other employee-related expenses as follows:

(A) FICA ( including ospital Insnmn(‘o) at the rate of 5.2¢,:
Femended to 3.859%]

(B) Unet:ployment Insurance at the rate set forth by the offeror in
the provision in Section B of this solicitation entitled “Offeror's State-
mert as to Unemployment Insurance Rate and Workmen'’s Compensution
ansurance Rate Applicable to His Company” ; and

(C) Workmen's Compensation Insurance at the rate set forth by *he
offeror in the provisicn referred to in (1) above.

Irailure of the price offered to thus support the offeror’s manning chart may
result in »ojection of the proposal without further negotiations.

(¢) Awaerd will be made to the responsible offeror whose propos=al, meeting
the criteria set forth in {a) and (b) above, offers the lowest evaluated total
price.

Note to Offeror: The purpsse of the above price-to-hours evaluation is to
assure :

(i) that mauning charts submitted are not unrealistically inflated in Lhopes
of securing a more favorabie proposal evaluation : and

(i) that award is not made at o price so low in relation to basic payroll
and related expenses established by law a8 to jeopardize satisfactory
performance,

Nothing in this Section I shall be construed as limiting the eontractor’s respon-
sibility for fulfilling all of the requirements set forth im this contract.

The Government’s total estimated need was 15,347 man-hours. Space
Services offered 95 percent of the (Government’s estimate based on
either a contract year confaining 250 representative weekdays and 115
representative weehend{/}mhh}s or one containing a 252/113 disper-
sion. s stated in section D(a) above, the Government estin:ated the
manning required as 47 man-hours per representative weekday and 51
man-hours per representative weekend/holiday. Space Services of-
fered 45 (957447 percent of the Government’s estimate) and 29
(95.5484 percent of the Government estimate), respectively.

The agency initially stated that Space Services' total manning was
within the allowed 5-percent variation of the Govermmnent's total man-
ning requirement. Thus, it would appear that Space Services did not
h&vo to justify the subm ssion of its fignres. However, the protester
subsequently argued that Space Services’ sub-93-percent offer of rep-
resentative weekend/holiday manning was accepted contrary to the
terms of section “D,” the sub-95 percent figure I‘m“*{z withont any
substuntiation. The Navy then replied that Space Services indeed had
substantiated its manning deh(*nencv with specific documentation
demonstrating that it could perform at its offered weekend/holiday
levM The content of this specific documentation was that Space Serv-

ces” offer was elose to the 95-percent level.

Section ID(a) of the RFP states that:

o

oo Submﬁ&xion of manning charts whose total hours fall more than 59
below @ = & "the Government's] estimates may result in rejection of the offer
without further negotintions ¢ ¢ 8,



Comp. Gen.]  DECISIONS OF THE COMPTROLLER GENERAL 713

As we stated in B-179174, January 15,1974

While there is uncertainty in the interpretation to be given this language,
we believe that the most logical and reasonable construction to be made of it
[section D(a)] contemplates making a comparison of each offeror's proposed
manning level for each representative day with the Government’s estimate for
that respective representative day. The tenor of the section sought to require
the submission of offers which demonstrated adequate staffing (manning levels
close to the Government's estimates) on a representative weekday and a
representative weekend/holiday.

However, we note that the Navy generally has made a comparison of the
offeror’s total offered man-hours for the year vis-a-vis the Government total
estimated man-hour needs for the year. See 53 Comp. Gen. 198 (B--178707,
Qctober 2, 1973). This method is not a proper one to achieve what we find to be
the desired end of section * * # [D(a)]—assuring sufficient manning at all
times—since it can lead to distorted offers which technically comply with the
total 9s-percent level. Indeed, it is possible that an extremely low man-hour
figure for representative weekend/holiday may in essence be counter-balanced
by a relatively high weekday figure ; thus seemingly assuring adequate weekday
performance but casting doubt on the offeror’'s weekend capabilities.

While we disagree with the interpretation given this section by the Navy,
we note that our interpretation is not the only reasonable one. Reading the
RFP as a whole, we can see how the agency concluded that a comparison of
total offered manning with total estimated need was contemplated. * * *

While we continue to be of the view that such an interpretation is
improper, we will not recommend termination of the instant award
on thisbasis.

ABC also contends that Space Services’ offered price does not
support its offered man-hours since the criteria stated in section D(b)
(2) were not met.

Space Services offered 45 hours per representative weekday and 29
hours per representative weekend/holiday. Based on the contract year,
adopted by the procurement activity, 250 representative weekdays and
115 representative weekend days, Space Services offered 14,585 hours.
However, based on the contract year specified in the RFP, 252 and 113
respective type days, Space Services offered 14,617 hours.

Space Services’ basic hourly labor expense as initially calculated by
the agency was:

Basic Wage e $2.91
Health & Welfare_ _ e .12
FICA (B.85%%) o 17
Unemployment (.07%) o e e . 002
Workmen's Comp. (1.49%) e .04
Vacation/holiday - e —

MOt e e e e e $3. 242

1 Counsel for ABC asserts that the percentage for FICA, unemployment and workmen's
compensation should be taken as a factor of basic wage and health and welfare benefits.
We feel, however, that it is equally reasonable to take such percentages with reference
merely to basic wage. Indeed, this is what the contracting officer did in the present
situatfon.

The agency in its latest submission indicates that the calculation
of basic Jabor expense requires the inclusion of a 5-percent factor for
vacation/holiday benefits. Indeed, the inclusion of such a realistic

factor has previously been recommended by our Office. See 53 Comp.

555-713 O - 74 -5
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Gen. 388 (1973). With the additional of this factor Space Servics’
basic labor expense is $3.39. We find, however, that Space Services’®
dollar/hour ratio is as follows :

$47,340.00 gross price (also net evaluated price since the contract-
ing officer did not deduct .1% 10-day prompt payment dis-
count)?

47,340/14,585 (250/115 contract year)=3$3.25 (3.2458)

47,340/14,617 (252/113 contract year)= 3.24 (3.2387)

Here, Space Services computed basic labor expense ($3.39) exceeds its
dollar/hour ratio (based on either number of offered hours).

The agency recognizes that Space Services’ price did not support its
offered hours but justifies award to Space Services on the basis that the
highest probable amounts were used for the variable factors.

In this regard, Space Services indicates that a factor of 2.234 percent
(%0.005/hour for vacation and $0.06 /hour for holiday) is more realistic
than the 5 percent used by the agency for vacation/holiday benefits.
‘We have noted previously that such a 5-percent figure is not mandated
by this RFP language. 53 Comp. Gen., supra. However, the agency
by its own calculation indicates that for holidays alone a 3.1-percent
factor is required. Therefore, even if the agency were to have utilized
Space Services’ own estimate of vacation costs in computing labor
expense, the results would be as follows:

BasieC WaAZe o e $2.9
Health & welfare__ . .12
FICA e .17
Unemployment _____________ L0002
Workmen’s comp_______.__- e .01
Holiday (3.19) - __ .09
Vacation (per Space Services) . 005
Total - e $8. 337

28cetion D(b) (2) indicates that each offeror’s offered number of man-hours will be
divided into its total price “less any evaluated prompt payment” discounts to determine
the offeror’s dollar/hour ratio. Section “D" also states that a discount of less than 30
days (as was Space Services’') cannot be evaluated in terms of the offeror's proposal but
that the Government may take advantage of any such discount should it so desire. This
latter provision meant to preclude the dowaward adjustment of the price of am offeror
giving less than a 30-day discount vis-a-vis the proposals of other offerors who offer prompt
payment discounts of the length desired by the Government. Section D(h)(2), however.
is meant to provide a method whereby the Government can assure itself that the price
which would actually be pald to the contractor exceeded his costs. In this rezard, we feel
that since the agency may avail itzelf of a less than 30-Any prompt pavment disconunt, such
a discount may and probably should have been deducted from_the offeror’'s gross price In
order to properly determine dollar/hour ratio under section D(b) (2). The failure to do
so in this instance was not, however, improper as the contracting officer reasonably fol-
lowed the stated requirements of the RFP although we feel that the RFP should not have
excluded such prompt payment discounts from the evaluation formula.
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Moreover, if, as Space Services additionally suggests, 2.06 percent
($0.06 per hour) were to also have been used by the agency in comput-
g holiday expense (rather than the 3.1 percent ($0.09) actually used)
Space Services’ basic labor expense would still equal only $3.307 and
%vould, therefore, not be supported by its dollar/hour ratio (maximum

3.25).

While we reiterate that a 5-percent vacation/holiday factor is not
required and that a more realistic figure could have been used in deter-
mining basic labor expense, see B-179102, December 19, 1973, even had
Space Services’ recommended factor been applied, its basic labor ex-
pense cannot support its offered hours within the RFP criteria.

Space Services indicates that with reference to computing basic
labor expense “* * * definite consideration must be given abstenteeism
[of employees].” However, such was not a factor stated in the RFP
and could not, therefore, be interjected without amending the RFP.
Since this was not done in the present case, absenteeism per se was
properly not considered in totaling basic labor expense.

Accordingly, for the above-noted reasons, we believe that ABC’s
protest should be sustained and we recommend that the Navy not
exercise its option upon the completion of the first year’s service.

RFP-0037 (B-179062)

The subject RFP sought proposals relative to furnishing mess at-
tendant services at the Naval Communication Training Center, Corry
Field, Pensacola, Florida.

Section “D” of this RFP differs from that set forth with regard to
B-179061, above, only in respect to section D (a). Section D(a) of the
present RFP reads as follows:

(a) The manning levels reflected in the offeror’s manning charts must be
sufficient to perform the required services. For the purpose of evaluating pro-
posals and establishing a competitive range for the conduct of negotiations, the
Government estimates that satisfactory performance will require total manning
hours (including management/supervision) of approximately 288.5 for period
73JULOL thru 73DEC16 and 74JANO7 thru 74JUN30 on a representative weekday
and approximately 182.5 on a representative weekend day/holiday for period
73JUL01 thru 73DEC16 and 74JANO7 thru 74JUN30 and 190 for all days for
period 73DEC17 thru 74JANO06. Submission of manning charts whose total hours
fall more than 5% below these estimates may result in rejection of the offer with-
out further negotiations unless offeror clearly substantiates the manning differ-
ence with specific documentation demonstrating that the offeror can perform the
required services satisfactorily with such fewer hours.
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Space Services, the successful offeror on this solicitation, offered :

Percent of
Government.
Man-hours Day Period _estimate
274 Representative (7/1/73~12/16/73) 94. 97
weekday (1/7/74-6/30/74)
173 Representative (7/1/73-12/16/73) 94. 78
weekend/holiday (1/7/74-6/30/74)
180.5 Al 12/17/73-1/6/74 95. 0

We also calculate the Government’s total annual man-hour need
as follows:

Daily estimated hour

288.5 (Rep. weekday) X239 weekdays (7/1/73-12/16/73)
(1/7/74-6/30/74) =68, 951. 5
182. 5 (Rep. weekend/ X104 weekend/ (7/1/73-12/16/73)
holiday) holiday (1/7/74-6/30/74;:=18, 980
190. 0 X 22 (9 weekend/
holiday)
(13 weekdays) 12/17/73-1/6/74 = 4,180
252 weekdays 92, 111. 5
113 weekend/
holidays
(The agency, using a 250-weekday, 115-weekend/holiday year,
estimated . e 91, 793)

Space Services’ total offer was, by our calculation—-

Man-hours Days
274 (Rep. weekday) X 239 =:65, 486
173 (Rep. weekend/holiday) X 104 2217, 992
180. 5 X 22 = 3,971
87, 449
(Space Services’ offer by the agency’s calculation equaled_..______ --87, 146)

Space Services’ total offer was 94.9381 percent of our calculated total
estimate and 94.93752 percent of the agency’s.

In view of the language of section D (a), we do not feel that an award
to an offeror exhibiting two sub-95-percent manning charts (of the
three required) is proper where as in B-179061, supra, the alleged sub-
stantiation for doing so is merely the offeror’s proximity to the 95-
percent figure and where its total offer is less than 95 percent of the
Government’s total estimate. Accordingly, award to Space Services
was improper.

ABC also contends that Space Services’ price does not support its
offered hours. The agency calculated that Space Services’ evalunated
price of $299,796, when divided by its total number of offered hours,
indicates a dollar/hour ratio of $2.63 ($2.627771). As in B-179061,
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above, Space Services’ 10-day prompt payment discount was not con-
sidered in reaching this ratio. Qur position, as in B-179061, is that
under the language of the RFP this is permissible. See note 2, supra.

We calculate Space Services’ basic labor expense, as did the agency,
as follows:

BasiCc WAZe o $2.22
Health & welfare - e 15
Vacation & holiday (5% ) - - e 1110
FICA (5.85%0) oo oo .120870
Unemployment (.07%)__—._ — e 001554
Workmen's comp. (1.40% ) e .031080
Total (Approx. $2.64) e - $2.643504

The president of Space Services states that “Upon reviewing the var-
1ous factors used I feel they are fairly realistic,” although he does sug-
gest that a figure of 8.153 percent ($0.02/hour for vacation and $0.05/
hour for holiday) would have been more realistic.

In B-179102, supra, where a 5-percent vacation-holiday factor was
also used, and the low offeror’s basic labor expense exceeded its dollar/
hour ratio by $0.016 as a result, we held that award to that offeror was
not improper. We stated that “Under these circumstances, it appears
that the contracting officer could have reasonably concluded that the
purpose of the RFP criterion would be met by acceptance of Federal’s
offer.”

In the instant case, we see no reason why another factor equal or
superior in its realism to the 5-percent factor could not have been
utilized. Indeed, a factor of 4.291 percent (or less) would allow Space
Services’ dollar/hour ratio to equal (or exceed) its basic labor expense.

Accordingly, we believe the rationale expressed in B-179102, supra,
is applicable in the present case and that the contracting officer could
reasonably have concluded that the purposes of the RFP criterion
would be met by award to Space Services.

However, in view of our conclusion that Space Services’ sub-95-per-
cent manning level was improperly accepted, we conclude that ABC’s
protest should be sustained. We recommend, therefore, that the Navy
not exercise its option for continued service upon the competion of the
first year of the instant contract.

RFP -0038 (B-179046)

The subject RFP sought offers for performing mess attendant serv-
ices at the Naval Air Station, Pensacola, Florida.
Section D (a) of the solicitation provided that:

(a) The manning levels reflected in the offeror’s manning charts must be suffi-
cient to perform the required services. For the purpose of evaluating proposals
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and establishing a competitive range for the conduct of negotiations, the Govern-
ment estimates that satisfactory performance will require total manning hours °
(including management/supervision) of the following :

PERIOD 73JUL01 THROUGH 74JUN30

Building 680 (Butcher Shop)—Approximately 7 on a representative weekday
and O on 2a representative weekend/holiday.

Building 601 —Approximately 144.5 on a representative weekday and approxi-
mately 101 on a representative weekend day /holiday.

Building 602 (Bakc Shop)—Approximately 12.5 on a representative weekday
and 0 on a representative weekend/holiday.

Building 1907—Approximately 126 on a representative weekday (Monday thru
Saturday) and approximately 83 on a representative Sunday/holiday.

EFI;'RI OD 7SSEP01 THROUGH 73MID-DEC and TjJANO1 THROUGH 7}
MAY31

Building 602—Approximately 179.5 on a representative weekday and approxi-
mately 164.5 on a representative Saturday and approximately 145.5 on a repre-
sentative Sunday/holiday.

PERIOD 73JULO1 THROUGH 73AUG31 end 74JUNO1 THROUGH 74JUN30

Building 602—Approximately 201.5 on a representative weekday and approxi-
mately 169.5 on o representative Saturday and approximately 166 on a repre-
sentative Sunday/holiday.

Submission of manning charts whose total hours fall more than 5% below these
estimates may result in rejection of the offer without further negotiations unless
the offeror clearly substantiates the manning difference with specific docu-
mentation demonstrating that the offeror can perform the required services satis-
factorily with such fewer hours.”

Space Services, the successful offeror, submitted the following pro-
posed hours:

_July 1, 1973-June 30, 1974

__Offer’s
Man hours Government  percent of
_estimate Government
estimate,
Bldg. 680 (butcher 7 rep. wkdy. 7 100
shop 0 rep. wh 0 —
Bldg. 601 137  rep. wkdy. 144, 5 94, 8
96 rep. w/h 101 95. 0
Bldg. 602 (bake 12, 5 rep. wkdy. 12. 5 100
shop) 0 rep. wh 0 —_
Bldg. 1907 120  rep. wkdy.* 126 95. 2
79  rep. Sun./hol. 83 95. 18
Sept. 1, 1973-Dec. 15, 1973
__Jan. 1,1973-May 31, 1973
Bldg. 602 170. 5 rep. wkdy. 179. 5 04,7
138  rep. Sun./hol. 145. 5 94. 84
156  rep. Saturday 164. 5 094, 83
July 1, 1973-August 31, 1973
»;Il_mo 1, 1974-June 30. 1974 )
Bidg. 602 191 rep. wkdy. 201 95. 0
161  rep. Saturday 169. 5 94. 98
158  rep. Sun./hol. 166 95. 18

*Including Saturdays.
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ABC contends that Space Services’ offer, which contains six sub-95-
percent manning charts out of the 12 required, should have been re-
jected. The Navy states that Space Services substantiated these frac-
tional manning differences with specific documentation as required by
section “D” of the RFP. The substance of this documentation was,
however, the mere fact that Space Services’ figures were close to the
95-percent level. As previously noted, we do not consider this to be
sufficient documentation.

We calculate the Government’s total estimate and Space Services’
total offer as follows:

Gov-
ern-
ment, Govern-  Space Space
daily ment  Services Services
Number esti- annual daily annual
Bldg. of days mate estimate offer offer
680 Weekday 252 7 1, 764 7 1,764
601 Weekday 252 1445 36,414  137.0 34,524
601 Weekend/holiday 113 1010 11,413 96 10, 848
602 Weekday 252 125 3,150 12.5 3, 150
1907 Wkdy. (Mon.-Sat.) 305 126.0 38430 120 36,600
1907 Sun./holiday 60 83 4 980 79 4, 740
602 Wkdy. 9{}{7?;}%5;?5;2} 178 179.5 31,051  170.5 30, 349
602 Sat. ggﬁ%ﬁgﬂﬁ} 37 1645 6,086.5 156.0 5,772
602 Jun./ 94347§4l§5§?§;i} 42 1455 6,111  138.0 5 796
602 Wkdy. Ui asna 64 2015 12,86 1910 12,224
602 Sat. g;{;;i:g;géé;ﬁ} 13 169.5 2,203.5 161.0 2,093
602 Sun./ gf%ﬂ;ﬁ:gfgéﬁ;ﬁ} 15 166.0 2,490  158.0 2 370

157, 889 150, 230

Thus, by our calculation, Space Services actually offered 95.1491
percent of the Government’s total estimate. The agency, however,
found Space Services’ total offer, based on a year containing 250 week-
days and 115 weekend holidays, to be 149,980 hours—95.148 percent
of its calculation of the Government’s total estimate (157,628). Al-
though we feel that the calculations most probably should have been
done on the basis of a 252-weekday, 113-weekend/holiday year as set
out in the REP, we believe that Space Services met the contracting
officer’s view of the criteria but, more importantly, did in fact meet
the more appropriate criteria. Therefore, we conclude that, notwith-
standing the fact that Space Services submitted a number of sub-95-
percent manning charts, the contracting officer did not act improperly
in not rejecting Space Services’ offer as its number of offered hours
was within 95 percent of the Government’s total annual estimate.



720 DECISIONS OF THE COMPTROLLER GENERAL (58

The agency additionally calculates Space Services’ basic labor ex-
pense as follows:

Basic Wage e ——————————— 82,15
Health & welfare. i .12
Vacation/holiday (59%) co oo oo e .11
FICA (5.859%) ccecaee - - - .18
Unemployment (079 ) - oo o e em . 002
Workmen’s comp. (1.409) - oo e .03
Total ______. — -— et e $2. 542

Space Services’ dollar/hour ratio was calculated by the agency as
follows:

(Gross price)® e e e e e $397, 898. 00
Agency calculation of Space Services’ total offered hours______.._.. -:-149, 980
O S $2. 633

3 See note 2, suprea.

(Our calculation is $397,898.00/150,348 (our calculation of Space Serv-
ices’ offered hours) =$2.64651.)

Therefore, Space Services’ dollar/hour ratio exceeds its basic lahor
expense (both by our calculation and the agency’s) and its price does
support its offered hours as required by the RFP.

For the reason stated above, ABC’s protest on the instant solicita-
tion is denied.

[B-177719]

Contracts—Federal Supply Schedule—Requirements Contracts—
Primary Source v. Multiple-Award Contractors

When the Government is obligated to purchase its normal requirements of film
from a primary source Federal Supply Schedule (FSS) contractor, if it can he
shown that higher speed film was purchased from a multiple-award F'SS con-
tractor to satisfy normal requirements which could be met by film specified in
the primary source FSS contract, the primary source contractor would be en-
titled to damages. However, purchase of high speed film from a multiple-award
IS8 contractor was not a breach of contract where the record shows that the
purchase was necessitated by the requirement for film that exceeded the specifica-
tion characteristics of film provided by the primary source FSS contractor.

Contracts—Federal Supply Schedule—Primary Source v. Multiple

Award Contracts—Overlapping Requirements

Since some overlap exists between film listed on a primary source Federal Supply
Schedule (FSS) contract and multiple-award FSS contract, it is recommended
that the General Services Administration regulations be modified to prohibit the
use of the multiple-award FSS contract where agency needs would be satisfied
by purchase from the primary source contractor.

In the matter of Kalvar Corporation, March 29, 1974:

Kalvar Corporation (Kalvar) was awarded contract No. GS--00S-
12756, covering the Federal Supply Schedule (FSS) requirements for
various types of vesicular microfilm under Federal Specification I-F--
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320b, for the period July 1, 1972, through June 30, 1973. Insofar as is
pertinent here, the Federal Specification, as amended, called for vari-
ous sensitometric characteristics for the film, including a speed rating
range of 1.05 to 1.45 for class 2, Subtype A film. The Scope of Contrac
provision in the solicitation stated that the ensuing contract would
cover the normal supply requirements of all departinents and inde-
pendent establishments. The solicitation also provided that the fol-
lowing provision would be included in the resultant FSS contract :
Where an agency required, under (a) of the Scope of Contract provision
[all departments and independent establishments with certain exceptions not
pertinent here], to use the contracts listed herein, finds that the specific articles
or services contracted for will not meet a special requirement, articles or services
having the same general characteristics needed to meet the specidl requirement
may be procured: provided, that a prior written waiver of the requirement for
using this Schedule is obtained from the General Services Administration. Re-
quests for such waivers shall be submitted to the Commissioner, Federal Supply
Service, General Services Administration, Washington, DC 20406, in accordance

with Section 101-26.401-3 of the Federal Property Management Regulations and
any implementing regulations of the requesting agency.

On October 19, 1972, the Internal Revenue Service (IRS) submitted
a request to GSA to establish schedule arrangements for the supply of
both Kalvar Mikrolith 200 vesicular film and Xidex HS-66 vesicular
film for the remainder of fiscal year 1973. The reason for the request,
as stated by IRS, was that the F'SS contract for fiscal year 1973 listed
film which would operate at a speed of 60 feet per minute whereas
IRS’ equipment operated most efficiently using film with a speed of
200 feet per minute. IRS stated that the prior FSS contract had listed
film which ran at both 60 and 200 feet per minute and that IRS was
presently purchasing “off schedule” to meet its requirements. In addi-
tion IRS informally advised GSA that the film provided by Kalvar
under its primary source schedule contract was not suitable for use on
late model IRS machines when operated at their maximum setting.
Specifically, it was reported that the contract film did not provide a
satisfactorily sharp and clear image at the maximum setting. This
determination was made as a result of trial runs conducted by IRS
with the contract film.

Thereafter, GSA’s technical staff was requested to verify whether
the Kalvar Mikrolith 200 film and the Xidex HS-66 film were outside
the scope of specification L-F-320b. A memorandum dated Novem-
ber 7, 1972, indicates that GSA’s technical staff concluded that the
Xidex I1S-66 film and Kalvar Mikrolith 200 film were outside the
scope of the specification covered by Kalvar’s FSS primary contract,
based on data sheets furnished by these firms. The data sheets sub-
mitted by Xidex indicated that its HS-66-film had a speed rating
of 1.50 and Kalvar’s data sheets showed speed ratings of 1.75 and 2.00
for the Mikrolith 200 film. The finding of GSA’s technical experts
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was that all of these speed ratings fell outside of the speed range of
1.05 to 1.45 in the specification L-F-320b, for class 2, Subtype A film.

After receipt of the above advice from the technical staff, GSA's
purchasing office requested Kalvar and Xidex to submit offers relating
to the listing of their respective high speed film on a multiple-award
F8S, and both Kalvar and Xidex submitted offers. GSA reports that
the speed rating was the primary basis for establishing listings on
the multiple-award FSS for the HS-66 film and the Mikrolith 200
film. GSA determined that these offers were suitable and reasonable as
to price and commitment documents were issued by GGSA to Xidex
and Kalvar during the latter part of November 1972. The price listed
for the Xidex HS~-66 film was lower than the price of Kalvar’s film
covered under its primary FSS contract. Following the establish-
ment of these commitments, Kalvar by telegram dated November 30,
1972, reque:ted that the listing of the Mikrolith 200 film be canceled,
By leiter of December 11, 1972, Kalvar advised GSA that tests had
been conducted on the Xidex HS-66 film in accordance with the meth-
ods in specification L-F-320b, which indicated that this film was
within the range of the speed ratings in XKalvar’s primary FSS con-
tract. On December 18, 1972, GSA affirmed its decision that both the
Xidex HS-66 film and the Kalvar Mikrolith 200 film could be listed
on negotiated multiple-award FSS through June 30, 1973, since the
films were outside the scope of specification I.-F-320b.

Kalvar contends that the characteristics of the Xidex HS- 66 film
were within the parameters of its primary FSS contract and that by
listing the Xidex HS-66 film on the multiple-award FSS, GSA
breached the provision which stated that the normal supply require-
ments of the agencies would be purchased from Kalvar. It i3 urged
that GSA’s breach entitles Kalvar to damages.

The arguments made by Kalvar in support of its claim and GSA’s
responses thereto are set forth below as follows:

(1) Kalvar urges that tests it conducted on the Xidex HS- 66 film
in accordance with the Federal Specification established that the film
was within the scope of Kalvar’s primary FSS contract.

G'SA has not furnished our Office with any actual test results since
at the time that the Xidex HS-66 film was listed on the multiple-
award FSS, GSA did not have the facilities to make such tests. Jow-
ever, GSA has forwarded a letter from Xidex which states that the
sample of Xidex HS-66 film which Kalvar tested was not representa-
tive of the film actually sent to the IRS, and that the film it furnished
IRS was 35 percent faster than the samples tested by Kalvar. GSA
has also forwarded a memorandum prepared by its technical staff
which provides the following account with respect to the “diffusion”
method of testing in specification L-F-320b (the method used by
Kalvar in testing the sample of Xidex HS-66 film) :
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As various companies joined the vesicular film manufacturing field, and the
technology advanced, it was progressively found that that method (diffusion)
was lacking in accuracy and reproducibility. By varying the exposure time,
developing time, temperatures, using different instrumentation in the field of
sensitometers and densitometers designed for use with silver film and not spe-
cifically for the vesicular type, wide variations in speed could be obtained.
Hence, the condition of lack of accuracy and reproducibility in that system.

The above situation led to the development of the “projection approach”
methodology currently in the revised specification, Interim L--F-00320C, en-
dorsed by the entire industry, including Kalvar (Kalvar participated in the
development of that method as part of the inter-company effort for a standard).
Work in this new measurement procedure is continuing, aimed at improving,
perfecting, as technology continually advances.

With specific parameters provided by the manufacturers, increased knowl-
edge in accurate calibration and modification of photographic measuring
instruments, the projection approach promises to be far more reliable and
reproducible, the requisite for conduciveness to obtaining uniformity in the
resulting test values, by industry as well as Government,

Kalvar’s comment with respect to the above information is that it is
“opportunistic” and “after the fact” and should not be considered
at this time.

(2) Kalvar urges that the margin between the upper limit of the
speed rating (1.45) of Type I, Subtype A, class 2 film in the Federal
Specification is so close to the speed rating of the Xidex HS-66 film
(1.50) that the difference is not sufficient to establish that the Xidex
HS-66 film was outside the scope of Kalvar’s contract. Tied in with
the above is Kalvar’s argument that because of the “looseness” of
Federal Specification L-F-320b, film capable of running on dupli-
cating equipment at 200 feet per minute was included within the
excessively broad limits of the required sensitometric characteristics.
For this reason Kalvar urges that as a matter of fair administration
of Kalvar’s primary source contract by GSA, Kalvar should have been
given the opportunity to meet the requirements of the IRS under its
contract. Kalvar has also referred to apparent inconsistent treatment
in fiscal year 1972 when the upper limit for the speed rating in the
specifications was 1.25 (compared to a speed rating of 1.45 in fiscal
year 1973) and GSA did not permit Kalvar to list its Mikrolith 200
film on the FSS schedule when Xidex had the primary source con-
tract. See B-174427, July 14, 1972 and March 9, 1973.

GSA concedes that there were problems with the specifications for
fiscal year 1973 and we have been advised that GSA as well as industry
has been working on improving the specification. GSA has further
advised that it had to rely to a large degree on information furnished
by the user agencies as well as the suppliers in making the type of
determination required in this case since GSA did not have the neces-
sary facilities to make independent tests. In this regard, once IRS
advised that it needed faster film than that being furnished under
Kalvar’s contract, and the available information supported that the
film requested by IRS had a higher speed rating than that specified
in Kalvar’s primary source FSS contract, GSA concluded that a
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multiple-award FSS listing was appropriate since Kalvar would not
be obligated to furnish the faster film required by IRS. With respect
to the alleged prior inconsistent treatment of Kalvar, GSA has advised
that Kalvar's Mikrolith 200 film was not listed in fiscal year 1972
since the film being furnished under the FSS contract was found to
comply with and actually exceed the requirements of the Federal
Specification for that year. This conclusion was based on the fact that
no complaints had been received from user agencies that the film
which was being furnished by Xidex, the FSS contractor for that year,
did not meet their requirements. GS.A has concluded that a different
situation existed in fiscal year 1973, in view of IRS’ request of Octo-
ber 19, 1972.

(3) Kalvar has referred to a letter from IRS dated June 5, 1975,
to GSA and contends that the various additions to the specification
proposed in the letter were not necessary since those characteristics
were already included in the applicable specification. Kalvar urges that
IRS’ letter of June 5, 1973, should be considered as an example of the
type of detail that can be furnished by an agency which is not satis-
fied with a specification for vesicular film. It asks us to compare the
June 3, 1973 letter from IRS, with that of October 19, 1972, which
merely referred to the speed rating but did not refer to the other
characteristics that IRS needed. Kalvar argues that the October 19
letter did not adequately define IRS’ requirements.

GSA states that the June 5 IRS letter was solicited by GSA to
obtain its views on the revision of the specification for the fiscal year
1975 requirements and that the letter has little, if anything, to do
with the issues in this case.

(4) Kalvar argues that the provision in its primary source FSS
contract requiring agencies to obtain a waeiver from GSA in order to
procure special requirements was the only procedure that could he
used in the event that an agency’s requirements could not be satistied
under Kalvar's FSS contract. In this regard Kalvar has referred to
various sections of the Federal Property Management Regulations
(FPMR) and has urged that by listing Xidex on the multiple-award
FSS with prices below Kalvar’s FSS contract, GSA “undercut” Kal-
var's FSS contract, thereby giving Xidex “two bites at the apple.”
In support of this assertion, Kalvar has subiitted selected pages from
Xidex’ Form S-1 which was filed with the Securities and Exchange
Cemmission indicating that Xidex and Kalvar have been engaged in a
price war with respect to “photographic heat film.”

GSA states that it has the authority to list articles on a multiple-
award schedule and that it was proper to exercise this authority
pursuant to IRS’ request in the circumstances of this case. GSA has
confirmed that the price of Xidex HS-66 film was lower than the
price of the closest comparable film listed on Kalvar’s primary source
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F'SS contract. GSA has not denied that there was some overlap be-
tween the film listed on Kalvar’s FSS contract and the Xidex I1S-66
film in that the Xidex HS-66 film was capable of being used at lower
speeds in lieu of the film listed on Kalvar’s primary source FSS con-
tract. It 1s GSA’s view that it would not be proper for an agency
to purchase the Xidex HS-66 film listed on the multiple-award FSS
schedule merely to take advantage of the lower price of that film
where the film listed on Kalvar’s primary source contract was adequate
to meet the requirements and the Xidex film exceeded its requirements.
GSA has advised that it did not monitor whether agencies engaged
in such practices.

Our Office has contacted representatives of the IRS and the Social
Security Administration (SSA), the primary users of the high speed
type of film under consideration. The IRS representative advised
that the speed of the film that an agency might require depends on
such factors as the speed capability of the machine which would proc-
ess the film, the light level of the equipment, and the developing drum
temperature. We were further advised that the KXalmar Mikrolith 200
film and the Xidex HS-66 film were the only two types of film known to
the IRS that had the capability of meeting its needs and that this
determination was based primarily on the speed rating of these two
films. The SSA advised that its needs were met by film purchased
from Kalvar’s primary source contract and that such film could be
satisfactorily operated on SSA’s equipment at a speed of 200 feet
per minute.

Kalvar’s counsel was informally advised of the substance of our
conversations with the IRS and the SSA representatives, and he
urged that the advice from SSA supports its position. With respect
to IRS, counsel for Kalvar reiterated the prior arguments that Kalvar
was never given the opportunity to meet IRS’ needs and that the
film in the upper speed limits of its FSS contract would have been
adequate to meet IRS’ needs if Kalvar had been advised of the spe-
cific nature of the requirements.

Based on a review of the terms of Kalvar’s contract we believe it
is clear that the Government was obligated to purchase all its normal
requirements of the film listed on that contract from Kalvar. It
was on the basis of this obligation that the various firms competed
for the primary FSS contract and this obligation was firm for the
fiscal year covered by the contract. Therefore, Kalvar would be en-
titled to damages if it can be shown that an agency purchased the
Xidex HS-66 film during the term of Kalvar’s primary source FSS
contract and that the film listed on Kalvar’s FSS contract was ade-
quate to meet the agency’s requirements. The only instance presently
before our Office where an agency apparently purchased the Xidex
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HS-66 film involves the above-cited purchases by IRS. However, the
record presented does not support the conclusion that IRS’ purchase
of Xidex HS-66 film constituted a breach of Kalvar’s primary source
FSS contract since it has been reported that IRS’ equipment required
film that exceeded the speed rating of the film listed on Kalvar’s FSS
contract.

Moreover, since IRS had need for film with a higher speed rating
than Kalvar was furnishing, IRS could have obtained a waiver and
independently procured for this need on a competitive basis. We do
not think Kalvar’s contract gave it the right to upgrade its contract
film to meet additional Government requirements. In such circum-
stances the waiver provisions cannot reasonably be construed as hav-
ing precluded GSA from meeting additional requirements through
a multiple-award FSS.

However, since it has not been disputed that there was some overlap
between the film listed on Kalvar’'s FSS contract and the Xidex
HS-66 film, it is questionable whether GSA should have relinquished
the control it might otherwise have had under the waiver procedure
without establishing a safeguard for preventing possible misuse of
the multiple-award FSS. Accordingly, we think the FPMR should
be modified to expressly preclude the purchase of items listed on a
multiple-award FSS in any case where another item which is listed
under primary source FSS contract will satisfy the requirement. While
this problem may not recur in the purchase of film since GSA is work-
ing to improve the specifications and is acquiring independent test
facilities, the suggested modification would provide protection should
a similar problem arise in connection with other requirements where
more than one listed item serves the required functional purpose.

[B-177865, B-179812]

Buy American Act—Applicability—Contractors Purchases From
Foreign Sources—End Product v. Components

For the purposes of the Buy American Act (41 U.S.C. 10a-d), the General Serv-
ices Administration properly evaluated the general mechanics’ tool kits being pro-
duced as domestic source end products, since each kit as an entirety- not the
individual tools contained therein—is an ‘“end product” and the cost of the
foreign component tools constituted less than 50 percent of the cost of all
components.

In the matter of Imperial Eastman Corporation; Thorsen Tool
Company, March 29, 1974

Thorsen Tool Company (Thorsen) and Imperial Eastman Corpo-
ration (Imperial) have alleged that the procedures used by the Gen-
eral Services Administration (GSA) in procuring mechanics’ tool
kits are in violation of the Buy American Act, 41 U.S. Code 10a- d
(1970 ed.), and implementing orders and regulations. Specifically,
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Thorsen alleges that the procurement of mechanics’ tools under con-
tract No. GS-00S-18578, awarded under solicitation No. FPNTP--
B-52083-N-3-10-73, issued by the Federal Supply Service, GSA,
violates the Act in that the end products being procured are not “do-
mestic source” as certified by the contractor, Century Tool Com-
pany, Incorporated, in its bid.

The Buy American Act provides in pertinent part:

Notwithstanding any other provision of law, and unless the head of the
department or independent establishment concerned shall determine it to be
inconsistent with the public interest, or the cost to be unreasonable, only such
unmanufactured articles, materials, and supplies as have been mined or pro-
duced in the United States, and only such manufactured articles, materials, and
supplies as have been manufactured in the United States substantially all from
articles, materials, or supplies mined, produced, or manufactured, as the case

may be, in the United States, shall be acquired for public use. * * *. 41 U.S.C.
10a.

In implementation of this statute, section 1-6.102 of the Federal Pro-
curement Regulations (FPR) provides that “only domestic source end
products shall be acquired for public use.” In addition, FPR 1-6.010(a)
provides:

“Fnd products” means articles, materials, and supplies which are to be
acquired for public use. As to a given contract, the end products are the items
to be delivered to the Government, as specified in the contract, including articles,
materials, and supplies to be acquired by the Government for public use in
connection with service contracts.

Article 14 of Standard Form 32: General Provisions (Supply Con-
tract) is of similar effect. Furthermore, under Article 14, and para-
graph 7 of Standard Form 33: Solicitation, Offer, and Award, each
bidder is required to certify that each end product he offers to deliver
isa domestic source end product.

The contract in question was awarded to Century Tool Company,
Incorporated (Century) for a definite quantity of general mechanics’
tool kits. Each kit contained numerous tools such as a pry bar, paint
brush, various files and gages, a flashlight, a pocket knife, a putty
knife, pliers, and a socket wrench handle and sockets. Some types of
tools which were supplied in graduated sizes were place in pocketed
canvas rolls. All the tools were then arranged in a steel case secured
with a hasp and padlock.

Procurement of hand tools by GSA has also been subject to the
following restriction which has appeared in GSA’s appropriation
acts since 1970 :

No part of any appropriation contained in this Act shall be available for the
procurement of or for the payment of the salary of any person engaged in the
procurement of any hand or measuring tool (s) not produced in the United States
or its possessions except to the extent that the Administrator of General Services
or his designee shall determine that a satisfactory quality and sufficient quantity
hand or measuring tools produced in the United States or its possessions cannot
be procured as and when needed from sources in the United States and its
possessions or except in accordance with procedures prescribed by section
6-104.4 (b) of Armed Services Procurement Regulation dated January 1, 1969,

as such regulation existed on June 15, 1970. This section shall be applicable
to all solicitations for bids opened after its enactment.
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Public Law 93-143, Title V, Sec. 505, October 30, 1973, 87 Stat. 524.
Armed Services Procurement Regulation (ASPR) 6-104.4(b) cur-
rently provides, as it did on June 15,1970

(b) Except as provided in (d) below, bids and proposals shall be evaluated
s0 as to give preference to domestic bids. Each foreign bid (other than a low bid
offering a Canadian end product) shall be adjusted for purposes of evaluation
either by excluding any duty from the foreign bid and adding §0 percent of the
bid (exclusive of duty) to the remainder, or by adding to the foreign bid (inclu-
sive of duty) a factor of 6 percent of that bid, whichever results in the greater
evaluated price, except that a 12 percent factor shall be used instead of the ¢
percent factor if (i) the firmn submitting the low acceptable domestic bid is a
small business concern, or a labor surplus area concern, or hoth, (ii) small
purchase procedures (see Section III, Part 6) are not used, and (iii) any contract
award to a domestic concern which would result from applying the 12 percent
factor, but which would not result from applying the 6 percent or 50 percent
factor, would rot exceed $100,000. (If an award for more than $100,000 would he
made to a domestic concern if the 12 percent factor is applied, but would not
be made if the 6 percent or 50 percent factor is applied, the matter shall be sub-
mitted to the Secretary of the Department concerned for a decision as to whether
the award to the small husiness or labor surplus area concern would involve
unreasonable cost or inconsistency with the public interest (see 6-103.3).) If
the foregoing procedure results in a tie between a foreign bid as evaluated and a
domestic bid, award shall be made on the latter. When more than one line item
is offered in response to an invitation for bids or request for proposals, the appro-
priate factor shall be applied on an item-by-item basis, except that the factor may
be applied to any group of items as to which the invitation for bids or request for
proposals specifically provides that award may be made on a particular group of
items.

G:SA has classified the tool kits as “‘end produects” and the individual
tools within the kits as “components” for purposes of the Buy Ameri-
can Act. GSA’s position is, therefore, that since the cost of the foreign
components of the tool kits amounted to less than 25 percent of the
aggregate cost of all components, its procurement of the tool kits did
not violate the Buy American Act and the contract to Century was
properly awarded. See FPR 1-6.101(d).

Thorsen and Imperial contend that the individual tools, not kits of
tools, are the “end products” acquired for the public use, and conse-
quently, that the tools must be evaluated individually to determine
whether they are of “domestic source.” They argue that GSA’s failure
to evaluate the tools on an individual basis, and its resulting purchase
of kits containing tools of foreign origin, violates the Buy American
Act.

We conclude that GSA correctly regards the general mechanics’
tool kits, not the individual tools, as the “end product” to which the
Buy American Act evaluation criteria should be applied.

In its reports to our Office, GSA states that it considers the complete
tool kit to be the end product required; that the various components,
including the tool box and rolls, comprise an integral unit and are
intended to be used as such ; that the kits contain components designed
primarily by the military agencies, which are the using agencies, to
perform specific functions; and that each component in the kit is a
required part of the kit and each is dependent on the others to perform
the functions for which the kits are designed. As an example, it is
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pointed out that a mechanic would not attempt the repair of a machine
unless he had a tool kit with the necessary assortment of tools to permit
access to all parts of the machine, and for which parts there must be
tools of particular types and sizes.

GSA has further indicated that dire consequences would result from
a ruling that each component of a kit or set must be considered an end
product for purposes of evaluation under the Buy American Act. In
the event that the individual tools are considered as end products,
GSA states that such conclusion would require the preparation of
solicitations for various types of kits; would require separate bid
prices for evaluation purposes for each component of the set including
assembling, preservation, packaging, packing, marking, and shipment
of the assembled set; and that an award under such a solicitation would
have to be made on an aggregate basis to the overall low responsive
bidder. It is stated further that to be responsive a bidder would have
to submit a bid on each of the components, and that such a procedure
would be detrimental to bidders offering domestic source end products
if a bidder offering foreign source end components understated a
foreign source end product price and overstated both the domestic
source end product price and domestic costs of assembly, preservation,
packaging, packing, and marking. It is the opinion of GSA that under
the above-stated circumstances the application of the Buy American
differential would not protect a domestic bidder in the manner
intended.

We believe it is clear that discrete items being procured under a
single solicitation may bear such an interrelationship that it is ap-
propriate to evaluate them, for purposes of the Buy American Act,
as a group. This is recognized by the last sentence of ASPR 6-104.4(b),
which is quoted above and incorporated by reference into GSA’s cur-
rent appropriations act.

The question as to what constitutes “manufactured” end products
within the meaning of FPR 1-6.101(d) is the root of the problem pre-
sented by Thorsen and Imperial. We do not believe that “manu-
factured” has reference only to a mechanical operation performed on
a foreign product. It relates not only to making the product suitable
for its intended use but also to the identity the resulting product would
take. We feel that the administrative competence in this area of pro-
curement must be recognized in determinations whether foreign
products have been transformed into domestic end products through
a manufacturing process. The complexity of the process or whether
the character of the foreign product has been significantly altered is
not, in our view, the conclusive test of manufacture. We do not regard
the tool case and rolls as items of mere packaging, as in the nature of a
bottle, but as integral units of the kit without which the tool kit
would not fulfill its intended and practical purpose. To accomplish this
purpose, the individual tools—each having an interrelationship to

§55-713 0 -74-6
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particular mechanical repair operations—must be incorporated into a
kit and maintained as a tool kit. This is assured by the assembly of the
particularly related tools into a case and rolls whereby the identity
and character of the kit is established and fixed as to its current and
future use. We, therefore, believe that the “end products” of this pro-
curement are the tool kits and not individual tools, cases and rolls. To
hold otherwise would create almost insurmountable difficulties in ad-
ministering “kit” procurements by the procurement departments.

In our view the instant case is analogous to our decision B--156768,
August 17, 1963, in which we regarded the “end product™ to be a
musical background library, which was created through the use of
phonograph records (some of which were of foreign origin), master
recording tapes, and blank recording tapes. Each record or tape was a
discrete object, severable from the others. Yet no one of them, nor any
combination of them less than the whole, met the Government’s needs
for 2 musical background library. Only the entire collection of records
and tapes, as a whole, functioned together to satisfy the Government’s
needs. Similarly, in the instant case, only complete kits of tools wholly
satisfy the Government’s needs.

It follows that we reject the analogy which Thorsen’s counsel has
attempted to draw between this case and that which is reported at 46
Comp. Gen. 784 (1967). In 46 Comp. Gen. 784, we pointed out that the
essential need of the Government was for sulfadiazine tablets, not
bottles, and that the tablets, being foreign articles, could not be trans-
formed into American items by being packaged in American bottles. In
the present case, the essential need of the Government was for a com-
plete mechanics’ tool kit containing certain related tools. The fact that
each tool may be available and may be procured as an individual item
does not, in our opinion, change the need of the Government for a set
of tools 1n a tool kit for the performance of specific mechanical jobs.

[B-178224, B-179173]

Contracts—Protests—Abeyance Pending Court Action

Where the material issues in a protest before the United States General Ac-
counting Office (GAO) are also involved in a court action and are likely to be
disposed of by the court, GAQ, pursuant to 4 CFR 20.11, will not render a deci-
sion on the protest.

Contracts—Protests—Court Action—Precedence Over Protest

While a party protesting a contract award is not involved in a pending court
action, a decision will not be rendered on its protest under the same solicita-
tions involved before the court since the court’s action would take precedence
and the United States General Accounting Office could not recommend remedial
action.

{n the matter of Nartron Corp.; DC Electronics, Ine., March 29,
974

Invitation for bids (IFB) Nos. DAAE(07-73-B-1168 and DAAE07-
73-B-1725 and request for proposals (RFP) Nos. DAAEO7-74-R-
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0630 and DAAE07-74-R-1029 were issued by the United States Army
Tank Automotive Command (ATAC), Warren, Michigan, for solid
state Turn Signal Kits. These kits consisted of a control unit, a flasher
unit, and a harness assembly. IFB-1168, issued on January 24, 1973,
required the control and flasher units to be qualified end products.
While DC Electronics, Incorporated, (DCEL) was not a qualified
manufacturer of these units, it proposed to furnish qualified products
of another manufacture. An award was made under IFB-1168 to
DCEL as the low responsive, responsible bidder. It subsequently de-
veloped that DCEL was unable to furnish the required qualified prod-
ucts and the contract was terminated for default. RFP-0630 was issued
by ATAC for reprocuring this requirement on a qualified product
basis. Also, to satisfy an independent requirement for additional Turn
Signal Kits, ATAC issued IFB-1725 on June 1, 1973, and indicated
that items offered would have to satisfy first article testing. There-
after, ATAC canceled IFB-1725 and resolicited for the kits under
RFP-1029 on the basis of specifications calling for qualified end prod-
ucts. On November 2, 1973, ATAC awarded a contract to the Nartron
Corporation (Nartron) under this solicitation.

Nartron has filed a protest against award made to DCEL under the
initial procurement, IFB-1168. Nartron contends that DCEL’s bid
was nonresponsive because DCEL improperly listed a supplier other
than the supplier from whom DCEL intended to procure the qualified
end item and because DCEL improperly changed its source of supply.
Nartron also protests any award to DCEL under RFP-0630 on the
grounds that DCEL is not a Qualified Products manufacturer and
because DCEL was defaulted on IFB-1168. It should be noted that
Nartron’s protests under IFB-1725 and RFP-1029 are now moot by
virtue of the cancellation of the former solicitation and contract award
to Nartron under the latter.

Concurrently, DCEL filed several protests with this Office on these
procurements, DCEL initially protested an award to Nartron under
IFB-1168 on the grounds that Nartron’s bid thereunder was nonre-
sponsive and that Nartron was a nonresponsible bidder because of its
alleged anticompetitive activities. DCEL also protested an award
to Nartron under RFP-0630 on the basis that the procurement should
be advertised rather than negotiated and should not be restricted to
QPL suppliers. DCEL also contends that Nartron is a nonresponsible
bidder for this procurement. In reference to IFB-1725, DCEL protests
its cancellation and contends that Nartron is nonresponsible and there-
fore could not qualify for award under this solicitation. Finally, DCEL
has protested the award made to Nartron under RFP-1029.

Tn November 1973, DC Electronics filed a civil action in the United
States District Court for the Northern District of Illinois, Eastern
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‘Division (DC Electronics, Incorporated v. James Schlesinger, Secre-
tary of Defense, et al. (Civil Action No. 73C2966) ). Among its prayers
for relief DCEL has requested the court to reinstate its terminated
contract or direct that DCEL be awarded the contract on reprocure-
ment. It has also requested termination of the contract awarded to Nar-
tron under RFP-1029 and the reinstatement of IFB-1725.

Subsequent to these protests, this Office requested additional infor-
mation from the Army concerning several allegations made by the
parties, By letter dated December 13, 1973, the Army forwarded the
requested information to this Office. However, the Army noted that
DCEL had filed the aforementioned suit, and that the issues involved
in the suit were basically the same as those in the protests before this
Office. Therefore, the Army requested that we not release these sup-
plemental reports outside the Government. By letter of February 7,
1974, counsel for Nartron requested that this information be made
available to him, as the information affected the interests of his client
who was not a party to the DCEL suit.

In our opinion, the complaint in the court action puts in issue the
substance of DCEL’s bid protests on this matter. Since we will not
render a decision on a protest where the material issues involved
are likely to be disposed of in litigation by a court of competent juris-
diction, this Office will take no action on DCEL’s protests. B-174052,
August 29, 1972; 4 CFR 20.11. See also B-177197(1), August 9, 1973.
Although we consider protests notwithstanding pending litigation
where the court indicates a desire for a determination by this Office.
such as the granting of injunctive relief pending resolution by this
Office, in this case the court was not requested to grant injunctive relief
for this purpose. B-172648, July 29, 1971.

In relation to the protests of Nartron, counsel for Nartron takes
the position that, since his client has chosen not to become a party to
DCELSs court action, we should proceed with independent considera-
tion of its protests. However, even if we were to conclude that the
initial award action to DCEL was improper, we would not be in a posi-
tion to recommend an award to Nartron since whatever action the court
may decide to take regarding RFP-0630 and RFP-1029 would take
precedence. Therefore, our policy of refusing to rule on a protest where
the matter involved is the subject of litigation would also apply with
respect to Nartron’s protest. B-172648, supra.

With regard to Nartron’s request that we furnish it with the Army’s
supplemental reports, we are not in a position to accommodate the re-
quest at this time since the Army has requested the reports not be re-
leased outside the Government during the pendency of the litigation.

Accordingly, we will take no further action concerning this matter.
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ABSENCES
Leaves of absence. (See LEAVES OF ABSENCE)
ADMINISTRATIVE LEAVE (See LEAVES OF ABSENCE, Administrative
leave)
AGRICULTURE DEPARTMENT
Loans
Farm operating loans limitation
While language contained in Agriculture-Environmental and Consumer
Protection Appropriation Act, 1974, that ‘“loans may be insured, or
made to be sold and insured * * * ag follows: * * * gperating loans,
$350,000,000 * * * ” would, standing alone, normally be construed
a3 binding upon the Agriculture Dept. and establishing a limit upon
amount of loans, legislative history indicates that amount specified was
not intended to be a limitation '
ATRCRAFT
Use by officers and employees
Procurement of services by GSA
Procurement by GSA of chartered aircraft or blocked space on regu-
larly scheduled aircraft prior to reimbursement by using Govt. agencies
may be financed from General Supply Fund established by sec. 109(a)
of Federal Property and Administrative Services Act of 1949, as amended,
40 U.8.C. 756(a), for purpose of “‘procuring * * * nonpersonal services.”
Although nothing in applicable statute or its legislative history precludes
use of Fund to procure chartered aircraft and/or blocked space on air-
craft, since proposed program will be a major departure from present
practices it is recommended that plan be initiated as an experimental
one of limited scope and duration to test feasibility and desirability
of program, and that plan be disclosed to interested committees of

Congress before proceeding with an extensive program of chartering
adreraft. e
ALLOWANCES
Military personnel
Excess living costs outside United States, etc. (See STATION
ALLOWANCES, Military personnel, Excess living costs outside
United States, etc.)
Quarters allowance. (See QUARTERS ALLOWANCE)
Quarters allowance. (See QUARTERS ALLOWANCE)
Station allowances. (See STATION ALLOWANCES)
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APPROPRIATIONS

Availability

Indigent persons

Court costs

Since 39 Comp. Gen. 133 holds that expense of perpetuating and
authenticating testimony given at deposition is payable from same
funds as fees for witnesses, whereas 50 7d. 128 holds that Criminal
Justice Act of 1964, as amended, 13 U.S.C. 30064, provides sole source
of funds for eligible defendants to obtain expert services necessary for
adequate defense, stenographic and notarial expenses incurred to per-
petuate and authenticate testimony of expert witnesses for such defend-
ents should hence forth be paid by Administrative Office of U.S. Courts
from funds available to it, and not by Dept. of Justice. 39 Comp. Gen.
133 modified- - ___ e meee-
Federal grants, etc., too ther than States. (See FUNDS Federal grants,

etc., to other than States)
United Nations Children’s Fund (UNICEF)

Authorization 0. appropriation differences

Where Foreign Assistance Act of 1973 earmarked $18 million for
UNICEF while appropriation act earmarked only $15 million, the lesser
figure is controlling, since from legislative histories it appears that
in authorizing funding at higher level Congress did not intend to reduce
funding of other international organizations and that lesser amount
in appropriation act, representing the latest expression of Congress,
was intended to constitute both maximum and minimum amount avail-
able for UNICEF

ATTORNEYS

Fees

Overhead expenses part of fee

As normally an attorney appointed under Criminal Justice Act of
1964, 18 U.S.C. 30064, is expected to use his office resources, including
secretarial help, to take dictated statements, and these overhead ex-
penses are reflected in attorney’s statutory fee, he may not be separately
reimbursed for expenses except in unusual situations where extraor-
dinary overhead-type expenses are incurred in order to prepare and
conduct adequate defense, in which case such services, if otherwise
eligible, may be considered ‘‘other services necessary for an adequate
defense’ under 18 U.S.C. 3006A (e) and be paid accordingly - . .. .o..._
Government

Leaves of absence

U.S. attorneys who are compensated at Executive Schedule rates are
excluded from coverage of Annual and Sick Leave Act since 5 U.S.C.
6301(2) (x) exempts from coverage all officers appointed by President
whose basic rates of pay exceed highest General Schedule (GS) level
and although 5 U.S.C. 6301(2)(x) refers to individual whose rate of pay
‘“‘exceeds’” highest GS level, intent of Act can be effected only if those
whose salaries are intended to exceed highest GS level by virtue of
assignment to Executive Schedule are exempted even though GS-18
and Executive Level V officials may at times receive equal pay. Further-
more, while discretionary exemption authority in 5 U.S.C. 6301(2) (xi)
prohibits President from excluding any U.S. attorney from coverage
under the leave act, clause does not operate to nullify statutory exclu-
sion required by 5 U.S.C. 6301(2) (X) e - - o oo e
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AWARDS
Contract awards. (See CONTRACTS, Awards)
Finders of Government property
Alien
In absence of specific authority for paying rewards, a reward may not
be paid to law enforcement official of Thailand for recovery of stolen
U.8S. Air Force property. However, Secretary of Air Force may authorize
payment of reward from amount designated for emergencies and extraor-
dinary expenses in current appropriation ‘“Operation and Maintenance
of the Air Force,” an amount which may only be expended upon approval
or authority of Secretary
Informers
Violations of customs laws
Comprehensive Drug Abuse Prevention and Control Act
Since sec. 511(d) of Comprehensive Drug Abuse Prevention and Con-
trol Act incorporates 19 U.S.C. 1619 only in connection with forfeitures of
property, payment to an informer on basis of forfeited bail bond, which
is treated as fine under 19 U.S.C. 1619, is not authorized under sec.
511(d) of act. However, sec. 516(a) of act, which authorizes payments
to informers by Attorney General, appears applicable___.______.____.
BAILMENTS
Liability of bailee
Property losses in transit
Bidder’s claim for incidental expenses that resulted from loss of un-
endorsed cashier’s check, payable to the order of GSA and submitted as
bid deposit incident to sale of real property and which was lost in mail
when returned after all bids were rejected is denied because GSA, as
pledgee, is only obligated to use ordinary care and its use of certified mail,
return receipt requested, conforms with customary practice and pledgees
need not insure pledged property.- - - . .-
BIDDERS
Qualifications
Financial responsibility
Joint venture agreement effect
Where low bidder entered into joint venture agreement to obtain
necessary resources to perform a janitorial service contract prior to denial
by SBA of request for certificate of competency (COC), request which
upon resubmission to SBA was not accepted because SBA questioned
impact of joint venture on bidder’s responsiveness and stated it would
not accept referral unless new information was developed relative to
bidder’s financial condition, and additionally that if joint venture was al-
lowed bidder if still considered responsive could possibly perform, con-
tracting officer should not have ignored joint venture agreement, and
agreement should be reassessed and if bidder is found to be responsible,
contract awarded incumbent contractor should be terminated for con-
venience of Govt. and award made tolow bidder________ _____.__._.___
Geographical location requirement
Contention that contracting agency’s needs do not justify scope of 75-
mile geographical restriction in IFB and allegations that protester’s past
experience shows it can meet requirements of specifications do not
furnish basis to conclude use of limitation was an abuse of discretion,
since stating restriction in terms of mileage radius rather than highway
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BIDDERS—Continued
Qualifications—Continued
Geographical location requirement—Continued

miles represents reasonable approach, and fact that protester might be
able to meet requirements does not not per se render restriction unreason-
able, as determining whether certain needs justify particular restriction
is matter of agency judgment, and adequate competition was apparently
generated e

License requirement

Contractor not authorized carrier

Amount claimed for movement of tug and barge under canceled
contract because contractor did not have required ICC authority is not
reimbursable as agent of Govt. may not waive requirement that a water
carrier in interstate commerce is subject to regulation under Interstate
Commerce Act, and since no benefit accrued to Govt., payment on a
quantum meruit basis may not bemade________._.______________._____
Responsibility v. bid responsiveness

Equal Opportunity Certification

Under IFB for hydraulic turbines, bidder’s failure to complete Equal
Opportunity Certification and its insertion of words “NOT APPLI-
CABLE"” under Equal Employment Compliance representation do not
render bid nonresponsive, since both provisions relate to bidder responsi-
bility and, therefore, it is considered that no exception was taken in bid
to any material requirement of IFB. To extent B-161430, July 25, 1967
is inconsistent with this and other cited decisions, it will no longer be
followed - _ . e

BIDS

Buy American Act

Generally. (See Buy American Act)
Cancellation. (See BIDS, Discarding all bids)
Competitive system

Federal aid, grants, etc.

Equal Employment Opportunity programs

Under invitation issued by Federal grantee required by HEW regula-
tion to conform with competitive system in construction of classroom
building, low bidder who executed certificate relating to part I of bid
conditions that required listing of trades to be employed and coverage
that would be extended by New Orleans affirmative action plan but
failed to sign part II certificate that involved commitment to various
goals and specific steps contained in bid conditions or submit alterna-
tive affirmative action .plan nevertheless submitted a responsive bid
since in signing part I certification bidder is committed to comply with
terms and conditions of New Orleans Plan and to submit alternative
plan for trades not signatory to New Orleans Plan, thus meeting material
requirements of invitation_._ . ___ . __ .o ____._____
Contracts generally. (See CONTRACTS)
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BIDS—Continued

Discarding all bids

Compelling reasons only

Fact that specifications are inadequate, ambiguous, or otherwise
deficient is not a compelling reason, absent showing of prejudice, to
cancel invitation and, therefore, invitation for Radiographic Polyester
Film, canceled to correct salient characteristics, should be reinstated,
since contradiction between salient characteristic and brand name
product alone is not compelling reason for cancellation_ ______________ 586

Readvertisement justifications

General Accounting Office direction

An IFB which only stated in general terms the nature and extent of
descriptive literature desired was defective because it failed to comply
with sec. 1-2.202-5 of Federal Procurement Regs. (FPR) that a de-
scriptive data clause detail those components of data and type of data
desired. As the industrial exhauster solicited is still required, and cannot
be procured without submission of descriptive data, canceled invita-
tion should be readvertised in consonance with FPR descriptive litera-
ture requirements._ . _ _ . 622

Reinstatement

Where readvertising of procurement would create auction atmosphere,
because all prior bidders would participate in resolicitation and all
bidders would most likely offer products previously offered, but at re-
duced prices, there was no cogent and compelling reason to justify
cancellation of invitation and as cancellation was prejudicial to com-
petitive system as award under initial solicitation would have served
needs of Govt., original invitation for bids should be reinstated._____ 586
Discounts

Mistake alleged

Offer of a 10-day discount is not such an apparent mistake that
contracting officer was required to verify bid since offer was not pre-
cluded by solicitation and, furthermore, Govt. may take advantage of
discount when nondiscounted bid is low as provided by ASPR 2-407.3
() oo oo e 502

Where protester contends that it either intended to offer a 20-day
discount but indicated a 10-day discount or mistakenly believed a 10-day
discount could have been evaluated under IFB, a 20-day discount
cannot be considered since it would cause displacement of another
bidder without protester’s actual intent being evident on face of bid._. 502
Evaluation

Factors other than price

Criteria inherent in solicitation

When similarly priced bids are received, phrase in Federal Procure-
ment Regs. sec. 1-2.407-6(a) that ‘‘other factors properly to be con-
sidered’”” in determining equality of bids means those criteria which are
inherent in solicitation and not those extraneous circumstances which
may become significantly attractive to procurement activity only
because tie bids have been received, and incumbent contractor’s past
performance record is just such an extraneous circumstance.__________ 466

Two-step procurement. (See BIDS, Two-step procurement, Evaluation)

Page
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BIDS—Continued

Page

Labor stipulations. (See CONTRACTS, Labor stipulations)
Late

Modification

Discount terms

Offer to change a 10-day discount to a 20-day discount after bid
opening is considered a late bid modification, acceptance of which is
precluded by ASPR 2-305 and par. 8(a) of solicitation instructions and
conditions since bid involved is not low bid. ... ... . __.._. 502
Mistakes

Correction

Still lowest bid
Worksheets submitted to substantiate allegation of error in low
lump-sum bid to perform janitorial services having established error
occurred in bid preparation by subtracting rather than adding profit
item, the bid may be corrected. Furthermore, although bidder made no
claim of error for other items the agency contends were omitted in bid
preparation that does not preclude consideration of bid as corrected since
corrected bid approximates Govt.’s estimate for job and evidence indi-
cates bid would be low even if omitted items were to be added to bid.. 597
Evidence of error
Determination procedure
Apparent computation of certain individual items on worksheets
furnished in support of error in bid after total price was determined
rather than before is a logical if not an optimum procedure and does
not reascnably put authenticity of worksheets into question____.__.__ 597
Intended bid price uncertainty
Bid rejection
Where protester contends that it either intended to offer a 20-day
discount but indicated a 10-day discount or mistakenly believed a
10-day discount could have been evaluated under IFP, a 20-day discount
cannot be considered since it would cause displacement of another bidder

without protester’s actual intent being evident on face of bid-___....__ 502

Negotiated procurement. (See CONTRACTS, Negotiation, Evaluation
factors)

Prices

Unreasonably low

Even though low bid under two-step procurement for pump testing
system was substantially less than other bids, award to low bidder was
proper since bidder verified its bid was correct, agency determined that
proposal would meet specifications at price bid, and “buying in’’ allega-
tion does not constitute basis to preclude award to an otherwise accepta-
ble bidder. . . .o e emceeccmem———————am 509
Protests. (See CONTRACTS, Protests)
Rejection

Erroneous basis

Fact that an amendment to IFB which extended bid opening date
and made material change in specifications was not formally acknowl-
edged by low bidder did not require rejection of low bid where the bid
was dated just 2 days before extended bid opening date evidencing
bidder was aware of existence of amendment, and where bid date consti-
tuted implied acknowledgment of receipt of amendment, and since low
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BIDS—Continued
Rejection—Continued
Erroneous basis—Continued

bid should not have been rejected as nonresponsive, it is recommended

that if low bidder is a responsible firm and contracting agency’s opera-

tional capability will not be disrupted, the erroneously awarded contract

should be terminated for convenience of Govt. and award made to low

bidder at its bid price_ __ . .. _ e

Responsiveness ¥. bidder responsibility. (See BIDDERS, Responsibility
. bid responsiveness)

Sales. (Se¢ SALES, Bids)

Small business concerns. (See CONTRACTS, Awards, Small Business
concerns)

Specifications. (See CONTRACTS, Specifications)

Subcontracts

Applicability of Federal procurement rules

Under invitation issued by Federal grantee required by HEW regu-
lation to conform with competitive system in construction of classroom
building, low bidder who executed certificate relating to part I of bid
conditions that required listing of trades to be employed and coverage
that would be extended by New Orleans affirmative action plan but
failed to sign part II certificate that involved commitment to various
goals and specific steps contained in bid conditions or submit alternative
affirmative action plan nevertheless submitted a responsive bid since in
signing part I certification bidder is committed to comply with terms and
conditions of New Orleans Plan and to submit alternative plan for trades
not signatory to New Orleans Plan, thus meeting material requirements of
invitation _ _ . _ e eeao-.
Tie

Procedure for resolving

Where two equal bids were received to perform international freight
forwarding services and award was made to incumbent firm rather than
drawing lots as required by Federal Procurement Regs. sec. 1-2.407-6(b),
recommendation is made that contracting agency now draw lots and, if
protester wins drawing, that award made be terminated for convenience
of Govt. and that award be made to previously unsuccessful bidder for
the remaining services. Modifies 37 Comp. Gen. 330_________________
Two-step procurement

Evaluation

Costs
“Life cycle’’ ». ‘““cost of ownership”

Deletion of “life cycle’’ costing evaluation factor and addition of “‘cost
of ownership to the Government’’ factor in a reinstated solicitation after
submission of oscilloscopes for qualification under step one of two-step
negotiated procurement without giving offerors opportunity to modify
their step one proposals in light of new introduced factors into procure-
ment is sustained since there is no evidence of real prejudice to position
of protester. . o e

§55-713 0 - 14 - 7
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BOARDS, COMMITTEES, AND COMMISSIONS Page
Compensation. (Se¢ COMPENSATION, Boards, committees, and
commissions)
BUY AMERICAN ACT
Applicability

Contractors purchases from foreign sources
End product v. components

For purposes of Buy American Act (41 U.S.C. 10a-d), General Serv-
ices Admin. properly evaluated general mechanics’ tool kits being pro-
cured as domestic source end products, since each kit as an entirety—
not individual tools contained therein—is an ‘“‘end product” and cost of
foreign component tools constituted less than 50 percent of cost of all
components. . . ... e et m——e 726
Small business concerns

Buy American Act ». small business requirements

Requirement of small business definition that end items to be fur-
nished shall be manufactured or produced in U.S. is separate and dis-
tinct from Buy American Act requirements that preference be given to
domestic source end products. Therefore, terms ‘‘manufactured or
produced’’ as used in small business definition is not regarded as ‘‘manu-

facturing”’ processes within contemplation of Buy American Act..____ 463
CARRIERS
Operating authority
1.C.C. or State
Status of carrier
Amount claimed for movement of tug and barge under canceled con-
tract because contractor did not have required ICC authority is not
reimbursable as agent of Govt. may not waive requirement that a water
carrier in interstate commerce is subject to regulation under Interstate
Commerce Act, and since no benefit accrued to Govt., payment on a
quantum meruit basis may not bemade. _______________._.____...__._ 620
CHECKS
Nonreceipt
Expenses incidental to loss
Bidder's claim for incidental expenses that resulted from loss of
unendorsed cashier’s check, payable to the order of GSA and submitted
as bid deposit incident to sale of real property and which was lost in
mail when returned after all bids were rejected is denied because GSA,
as pledgee, is only obligated to use ordinary care and its use of certified
mail, return receipt requested, conforms with customary practice and
pledgees need not insure pledged property_ - __ .. ___ . ______.__..__. 607
CIVIL SERVICE COMMISSION
Jurisdiction

Compensation matters

Determination of applicability of sec. 7(d) (1) (A) of Federal Advisory
Committee Act to Executive Director of National Advisory Council on
Vocational Education who is paid $36,000 per year plus yearly contribu-
tion of $6,888 towards retirement is not necessary, since authority of
Council to hire without regard to civil service laws does not authorize
Council to compensate him without regard to Classification Act. How-
ever, matter should be submitted to CSC which has jurisdiction to make
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CIVIL SERVICE COMMISSION—Continued Page
Jurisdiction~—Continued
Compensation matters—Continued

final determinations as to applicability of Classification Act, and upon
determination of proper rate of pay, request for waiver of any erroneous
payments, if over $500, may be submitted to GAO______________.__.___ 531
Retirement
National Guard technicians who are separated from civilian positions
as result of loss of enlisted military status due to failure on part of
National Guard to accept their reenlistment applications, although
qualified, are considered to have been involuntarily separated and,
therefore, entitled to severance pay provided under 5 U.S.C. 5595, ex-
cept when it is reasonably established that failure to accept application
for reenlistment is for cause based on charges of misconduct, delinquency,
or inefficiency on part of enlisted member. Although GAO has no juris-
diction to determine whether qualified technician who is separated from
civilian position because application for reenlistment is not accepted is
precluded from receiving civil service retirement benefits based on
involuntary separation, it is suggested reference in legislative history of
National Guard Technicians Act of 1968 to “involuntary retirement’’
should be narrowly construed . _ .. oo 493
CLAIMS
Statutes of limitation. (See STATUTES OF LIMITATION)
COLLECTIONS (See DEBT COLLECTIONS)
COMPENSATION
Aggregate limitation
GS-18 General Schedule
Application
Determination of applicability of sec. 7(d)(1)(A) of Federal Ad-
visory Committee Act to Executive Director of National Advisory
Council on Vocational Education who is paid $36,000 per year plus
yearly contribution of $6,888 towards retirement is not necessary, since
authority of Council to hire without regard to civil service laws does
not authorize Council to compensate him without regard to Classi-
fication Act. However, matter should be submitted to CSC which has
jurisdiction to make final determinations as to applicability of Classi-
fication Act, and upon determination of proper rate of pay, request
for waiver of any erroneous payments, if over $500, may be submitted
10 GAO . L e 531
Boards, committees, and commissions
Technology assessment, Advisory council members
Reemployed annuitant
Limitation on pay of public members of Technology Assessment
Advisory Council contained in sec. 7(e)(2), Pub. L. 92-484, operates to
limit amount of pay fixed for members and that fixed rate may not vary
because Council member will receive less pay by virtue of restriction
in 5 U.S.C. 8344(a) _ - e e 654
Ceiling. (See COMPENSATION, Aggregate limitation)
Increases
Promotions. (Se¢e COMPENSATION, Promotions)
Limitation. (Sec COMPENSATION, Aggregate limitation)
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COMPENSATION—Continued Page

Method of computation
Overtime
Preliminary and postliminary duties
Past or present GSA Federal Protective Service members who have
presented no evidence to support their claims for preliminary and
postliminary duties on basis of Eugie L. Baylor et al. v. United States,
198 Ct. Cl. 331, may only be allowed uniform changing time, and then
only upon submission of release of any claim arising out of performance
of additional preliminary and postliminary duties commencing from
point in time 10 years prior to date upon which their claims were re-
ceived in Transportation and Claims Div. of U.S. GAO, even though use
of releases generally is not favored. However, use of releases is warranted
to insure that claimants present their claims in full at one time and that
they do not later claim additional amounts. Modified by 54 Comp. Gen.
— (B-158549, July 5, 1974) .____ el 489
Military pay. (See PAY)
Overtime
Early reporting and delayed departure
Guards
Claims on basis of Eugie L. Baylor case
Payment of overtime claims presented by past or present members
of Federal Protective Service, GSA, Region III, on basis of Eugie L.
Baylor et al. v. United States, 198 Ct. Cl. 331, is authorized except that
time for uniform changing should be allowed in accordance with GSA
test determination rather than time reflected in the holding, and allow-
ance of individual claim in excess of 10 minutes per day after set off of
duty-free lunch periods, subsequent to period covered by court case,
depends upon whether particular guard was required to carry a gun,
location of his locker, control point, if any, and post or posts of duty,
reasonable walking or travel time between points, and, in case of super-
visors, particular preliminary and postliminary duties performed, and
method for computing amount due is made part of this decision by
incorporation. Modified by 54 Comp. Gen. — (B-158549, July 5,
1074) e 489
Preliminary and postliminary duties
Overtime. (See COMPENSATION, Overtime, Early reporting and
delayed departure)
Promotions
Effective date
Approval by auth orized official
Practice of National Labor Relations Board (NLRB) of making
promotions effective a t beginning of pay period following date ‘“‘notice”
of promotion is received in personnel office, which delays pay increase
for 13 days, may not be corrected by changing beginning of workweek
to Monday since word ‘following” as used in NLRB procedure for
making promotions eff ective means “after’” and change proposed would
further delay increase to 14 days. Also, retroactive corrective regulation
would violate rule that personnel action may not be made retroactively
effective to increase right of employee to compensation in absence of
administrative error. However, to avoid time lag in promotion under
policy of making promotion effective at beginning of pay period following



INDEX DIGEST

COMPENSATION—Continued
Promotions—Continued
Effective date—Continued
Approval by authorized official—Continued

“notice’’ NLRB should provide by regulation that promotion be made
effective at beginning of the pay period following approval by the
official authorized to approve promations
Wage board employees

Prevailing rate employees

Wage reductions
Indefinite wage retention

General regulation to provide indefinite wage retention for all pre-
vailing rate employees when wage reductions are based upon decreases
in prevailing rates as determined by wage surveys, regardless of particular
wage area or circumstances involved, would not be proper since it would
be contrary to statutory provisions of Federal Wage System

CONTRACTORS

Labor stipulations

“Successor employer’’ doctrine

Since congressional purpose underlying sec. 4(c) of 1972 Service Con-
tract Act amendments appears to be that the ‘‘successorship’ principle—
obligation that successor service contractor pay employees no less than
rates in predecessor’s collective bargaining agreement—was intended to
apply with respect to successor contracts to be performed in same geo-
graphical area, Labor Dept.’s application of 4(c) to procurements of
services regardless of place of performance is subject to question. How-
ever, because practice is not prohibited by act, the protests is denied,
but matter should be presented to Congress by Secretrary of Labor to
obtain clarifying legislation

CONTRACTS

“Affirmative action programs.” (See CONTRACTS, Labor stipulations,

Nondiscrimination, ‘“Affirmative action programs’’)
Amounts

Estimates

Improper

Protest alleging that estimated quantities in IFB to prepare personal
property for shipment or storage and to handle intra-city/intra-area
shipments for 1-year period were improper and specifications were
therefore defective was untimely filed since sec. 20.2(a) of Interim Bid
Protest Procedures and Standards requires protests based upon alleged
improprieties in solicitation which are apparent prior to bid opening to
be filed prior to bid opening, and although protestant had no actual
knowledge of protest regulations, publication of procedures in Federal
Register is constructive notice of Regulations_.________..____.___..

Whether refusal of contracting agency to permit bidder to examine
basis for estimated annual quantities of personal property to be pre-
pared for shipment or storage violates Freedom of Information Act,
5 U.S.C. 552(a)(3), and implementing regulations, is not for considera-
tion by GAO since GAO has no authority to determine what informa-
tion must be disclosed under act by other Govt. agencies_______________

Requirement contracts. (See CONTRACTS, Requirements)
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CONTRACTS—Continued Page

Awards
Abeyance
Pending General Accounting Office decision
Failure of procuring agency to comply with sec. 20.4 of Interim Bid
Protest Procedures and Standards did not constitute violation of par.
1-403 of ASPR re specifying factors which will not permit delay in
making award until issuance of Comptroller General decision, and failure
is not significant since 20.4 is not binding on contracting agencies_ ... _._ 632
Approval
Higher authority approval
Although contracting officer is not required by ASPR to withhold
contract award after his agency denies protest of offeror pending possible
appeal of protest to GAQ, where he is on notice that offeror has deferred
filing protest with GAO pending agency action but exigencies of situa-
tion require immediate award, if time permits, it is reasonable for con-
tracting officer to obtain approval of higher authority to make award,
as in case of preaward protest filed directly with GAO pursuant to
ASPR 2-407.8 (b)(2) - - _ oo o e 509
Cancellation
Erroneous awards
Bidder responsibility
Amount claimed for movement of tug and barge under canceled
contract because contractor did not have required ICC authority is not
reimbursable as agent of Govt. may not waive requirement that a water
carrier in interstate commerce is subject to regulation under Interstate
Commerce Act, and since no benefit accrued to Govt., payment on a
gquantum meruit basis may not bemade__ . ______ . __.___._____ 620
Equal or tie bids
Drawing of lots
Where two equal bids were received to perform international freight
forwarding services and award was made to incumbent firm rather than
drawing lots as required by Federal Procurement Regs. sec. 1--2.407-6(b),
recommendation is made that contracting agency now draw lots and, if
protester wins drawing, that award made be terminated for convenience
of Govt. and that award be made to previously unsuccessful bidder for
the remaining services. Modifies 37 Comp. Gen. 330___________._____ 466
Erroneous
Nonresponsive bidder
Government estopped from denying contract
Govt. is estopped from denying existence of contract where, acting
under its own mistake and believing that protester would commence
work the following week, it told the protester, apparent but not actual
low bidder, contract number 6 days before contract was to have com-
menced and protester without knowledge of true facts acted to its
detriment.. . e 502
Although Govt. is estopped to deny existence of contract with other
than low bidder, even though entering into contract was outside scope
of contracting officer’s authority, contract is not illegal, as contractor
neither directly contributed to underlying mistake nor was on direct
notice of mistake, however, award made to other than lowest responsive
bidder should be terminated for convenience of Govt__________._____ 502
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CONTRACTS—Continued
Awards—Continued
Propriety
Incumbent contractor
Award for continuing janitorial services to incumbent contractor dur-
ing pendency of low bidder’s protest on basis award would be advan-
tageous to Govt. as required by par. 2-407.8(b) (3) (iii) of ASPR was not
inappropriate and did not deprive low bidder of contract as contracting
agency was prepared to terminate awarded contract for convenience of
Govt. and to make award to bidder if its protest was upheld and if it is
found to be responsible__ _ . . ___________ e .. __.
Small business concerns
Certifications
Denial
Where low bidder entered into joint venture agreement to obtain
necessary resources to perform a janitorial service contract prior to
denial by SBA of request for certificate of competency (COC), request
which upon resubmission to SBA was not accepted because SBA ques-
tioned impact of joint venture on bidder’s responsiveness and stated it
would not accept referral unless new information was developed relative
to bidder’s financial condition, and additionally that if joint venture was
allowed bidder if still considered responsive could possibly perform,
contracting officer should not have ignored joint venture agreement, and
agreement should be reassessed and if bidder is found to be responsible,
contract awarded incumbent contractor should be terminated for con-
venience of Govt. and award made to low bidder-______________.____
End items manufactured or produced in the United States
Requirement of small business definition that end items to be furnished
shall be manufactured or produced in U.S. is separate and distinct from
Buy American Act requirements that preference be given to domestic
source end products. Therefore, terms ‘‘manufactured or produced” as
used in small business definition is not regarded as ‘‘manufacturing”
processes within contemplation of Buy American Act______ ... _.___.___
Subcontracting limitation
Bid of small business concern under formally advertised small business
set-aside that represented contract end item would not be manufactured
or produced by small business concerns properly was rejected, since even
though bidder contemplated subcontracting portion of the work to large
business, it should have made affirmative representation that its con-
tribution to end item would be significant_________________.___._____.
Bids, generally. (See BIDS)
Brand name or equal. (See CONTRACTS, Specifications, Restrictive,
Particular make)
Cancellation
I.C.C. carrier authority lacking
Partial contract performance
Amount claimed for movement of tug and barge under canceled con-
tract because contractor did not have required ICC authority is not
reimbursable as agent of Govt. may not waive requirement that a water
carrier in interstate commerce is subject to regulation under Interstate
Commerce Act, and since no benefit accrued to Govt., payment on a
gquantum merutt basis maynotbemade. - - ____ . _____ . ____.___
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Default
Procurement from another source
Requirements contract
Where IRS placed purchase orders for memory units with protester
under mandatory requirements contract it held with GSA, the subse-
quent partial termination for default and the reprocurement of item from
another source is not proper matter for protest to GAO since the IRS
actions taken to insure that its requirements would be satisfied was a
matter of contract administration, propriety of which must be resolved by
the contracting parties pursuant to any applicable contract provision
rather than by the GAO. . _ e . 572
Equal employment opportunity requirements. (See CONTRACTS, Labor
stipulations, Nondiscrimination)
Primary source ». multiple award contracts
Overlapping requirements
Since some overlap exists between film listed on primary source Federal
Supply Schedule (FSS) contract and multiple-award FSS contract, it is
recommended that General Services Admin. regulations be modified to
prohibit use of multiple-award FSS contract where agency needs would be
satisfied by purchase from primary source contractor_ _________________ 720
Requirements contracts
Primary source y. multiple-award contractors
When Govt. is obligated to purchase its normal requirements of
film from primary source Federal Supply Schedule (FSS) contractor,
if it can be shown that higher speed film was purchased from multiple-
award FSS contractor to satisfy normal requirements which could be
met by film specified in primary source FSS contract, the primary source
contractor would be entitled to damages. However, purchase of high
speed film from multiple-award FSS contractor was not breach of
contract where record shows that purchase was necessitated by require-
ment for film that exceeded specification characteristics of film pro-
vided by primary source FSS contractor. - .o oo e 720
Labor stipulations
Nondiscrimination
“‘Affirmative action programs”
Grants-in-aid
Under invitation issued by Federal grantee required by HEW regula-
tion to conform with competitive system in construction of classroom
building, low bidder who executed certificate relating to part I of bid
conditions that required listing of trades to be employed and coverage
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Labor stipulations—Continued
Nondiscrimination—Continued
“Affirmative action programs’—Continued
Grants-in-aid—Continued

that would be extended by New Orleans affirmative action plan but failed
to sign part II certificate that involved commitment to various goals
and specific steps contained in bid conditions or submit alternative
affirmative action plan neverthless submitted a responsive bid since in
signing part I certification bidder is committed to comply with terms
and conditions of New Orleans Plan and to submit alternative plan for
trades not signatory to New Orleans Plan, thus meeting material require-
ments of invitation
Compliance

Certification
Under IFB for hydraulic turbines, bidder’s failure to complete Equal
Opportunity Certification and its insertion of words “NOT APPLI-
CABLE” under Equal Employment Compliance representation do not
render bid nonresponsive, since both provisions relate to bidder responsi-
bility and, therefore, it is considered that no exception was taken in bid
to any material requirement of IFB. To extent B-161430, July 25, 1967
is inconsistent with this and other cited decisions, it will no longer be

Service Contract Act of 1965
Applicability of act
Keypunch operators, etc.

Solicitations for keypunching, verifying services, document sorting,
and source data conversion that have as their principal purpose pro-
viding services are not excluded from coverage of Service Contract Act
as procurements of supplies, but applicability of act is doubtful for
different reason, that is the workers covered by wage determinations are
clerical employees, and according to holding in 53 Comp. Gen. 370 act
and its legislative history indicate the “service employee’” concept
covers only ‘“blue collar’’ workers. However, since act does not specifi-
cally prohibit classification of clerical workers as service employees,
present protest also is denied___ ____ . .o eeeoo. -

Minimum wage, etc., determinations
Locality basis for determination

Bidder that is not located in Govt. facilities areas for which Service
Contract Act wage determination has been provided is nevertheless
bound by determination, since solicitation terms indicate that wage
obligations are fixed by whatever determination is attached to solicita-
tion, and exemption for “outside’” bidder is lacking, and although the
Dept. of Labor’s view that “locality’”’ means locality of Govt. installa-
tion in procurement of this type was criticized in 53 Comp. Gen. 370,
this view remains the settled interpretation of issue at present___.___._

‘‘Successor employer doctrine’’

Since congressional purpose underlying sec. 4(c) of 1972 Service Con-
tract Act amendments appears to be that the ‘‘successorship’ principle—
obligation that successor service contractor pay employees no less than
rates in predecessor’s collective bargaining agreement—was intended to
apply with respect to successor contracts to be performed in same
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Labor stipulations—Continued
Service Contract Act of 1965—Continued
““Successor employer doctrine’’—Continued

geographical area, Labor Dept.’s application of 4(c) to procurements of
servi ces regardless of place of performance is subject to question. How-
ever, because practice is not prohibited by act, the protest is denied, but
matt er should be presented to Congress by Secretary of Labor to obtain
clarif ying legislation_ _ _ . __ . 646
Mistakes, (See BIDS, Mistakes)
Modification
Intention of parties not expressed
Patent assignment
Assignment to Govt. of full domestic rights to an invention developed
by private firm under Govt. contract may be corrected on basis of mutual
mistake of fact to conform to intent of parties, as evidenced by pre-
2xisting confract that domestic title vest jointly. To accomplish this,
corrected assignment executed by parties should be refiled- - __...____ 653
Negotiation
Auction technique prohibition
Protest
Allegation after award that the RFP established an ‘“‘auction tech-
nique” that is prohibited by par. 3-805.1(b) of ASPR is dismissed as
untimely protest under sec. 20.2(a) of Interim Bid Protest Procedures
and Standards since improprieties in RFP are required to be filed prior
to closing date for receipt of proposals__ .. ___ . ___________.._.___ 632
Awards
Advantageous to Government
Requirement
Even assuming that protester is correct that there is no advantage in
having a CATV system underground as lower offeror proposed, instead of
above-ground as protester proposed, that fact is insufficient to affect
award, because, under the RFP, award to other than lowest price offeror
would be justified only if its proposed configuration offered material
AdVAN AEe . . . e e e 676
Propriety
Evaluation of proposals
While consideration of ability of weather/time unit to disseminate
base-oriented information prescribed by Air Force Reg. would be pre-
judicial to protester if it influenced contracting officer’s award decision,
GAQO is unable to conclude award made was improper in absence of
showing this was a determinative factor in awarding CATV franchise.. 676
Competition
Discussion with all offerors requirement
Proposal revisions
Rejection of proposal initially determined to be within competitive
range on basis of oral statements made by offeror during the course of
discussion was improper since offeror was not afforded an opportunity
to submit a revised proposal. While duration of negotiation session with
offeror is not determinative of whether meaningful discussions were
conducted, affording offeror opportunity to submit revised proposal is
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Competition—Continued
Discussion with all offerors requirement—Continued
Proposal revisions—Continued

essential element of negotiating process required by 10 U.S.C. 2304(g).
However, procurement should not be disturbed since record shows
award was made to offeror submitting superior proposal and agency
had serious doubts as to protester’s ability to perform contract. Modified
by 53 Comp. Gen. — (B-178001, May 14, 1974) . _ ______________._.
Impracticable to obtain
Justification for negotiation
While 10 U.8.C. 2304(a)(2) authorizes procurement by negotiation
when public exigency will not permit delay incident to advertising,
prospect of untimely performance arising from causes other than time
required for formal advertising procedure may constitute justification
for non-competitive procurement under negotiating authority of 10
U.S.C. 2304(8) (10) - - - oo oo e
Sole-source generally. (See CONTRACTS, Negotiation, Sole-source
basis)
Competitive range formula
Technical acceptability
Upon reconsideration of holding in 53 Comp. Gen. 440 (B-179101,
Dec. 28, 1973) that offer which failed to include justification required by
the RFP when manhours proposed deviated by more than 5% from
Govt.’s estimate was improperly rejected as no discussion was held with
the offeror the holding is affirmed, since reliance on numerical deviation
for rejection of proposal was inconsistent with the technically acceptable
proposal which indicated offeror could adequately perform notwith-
standing manhours deviation, and with ASPR 3-805.2, which requires
inclusion of offers in competitive range that have reasonable chance of
being selected for award or if there is doubt as to whether offers are in
competitive range. _ . . e ecaieana-
Discussion requirement
Reopening negotiation justification
Although procuring activity should have known of exceptions taken
in protester’s proposal prior to close of first round of negotiations and
should have discussed such exceptions with protester prior to its sub-
mission of a best and final offer, since discovery of exceptions taken
occurred subsequent to submission of best and final offers, procuring
activity had no alternative but to institute a second round of negotia-
tions, and failure to discover and discuss exceptions is not sufficient basis
to reverse holding in 53 Comp. Gen. 139____ . __________________._
Evaluation factors
Factors other than price
Employee absenteeism
Absenteeism of employees, which was not stated in the RFP as factor
to be used in computing offerors’ basic labor expense, was properly not
considered in such computation_ - - . _ -
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CONTRACTS-—Continued
Negotiation—Continued
Evaluation factors—Continued
Factors other than price—Continued
Experience
Awardee’s previous experience as CATV constructor is factor for con-
sideration under criteria for system configuration since it concerns re-
sponsibility of prospective contractor under 10 U.S.C. 2304(g) .. _.__..._
Greatest value to Government
Notwithstanding Air Force Reg. 70-3 prohibition against considera-
tion of offer to provide program origination equipment in evaluation of
CATY franchise award, ability of weather/time unit for program origina-
tion purposes proposed by successful offeror may be considered without
prejudice to other offerors, since unit was included in low offer at no
additional cost to subscribers. - _ ... . i aeen
Speculative factors
Failure of agency to consider protester’s offer to provide additional
channels as they became available via satellite to be orbited some time in
future is unobjectionable since evaluation of most advantageous offer
should be confined to matters whose occurrence were not subject to
speculation . - - e cmmecaeaeama-
Manning requirements
Compliance
Where RFP for mess attendant services contemplated that offers
would be in a certain format and successful offeror only partially com-
plied stating that it would use representative day figures only a certain
specified number of times during year, but on other specified days, it
could and would use less manning due to lesser usage of mess halls,
offeror did not depart from RFP requirements (ASPR 3-805.1(a)(5))
since use of calendar year containing 252 representative weekdays and
113 representative weekend/holidays was not RFP requirement.__.____..
Government estimated basis
Upon reconsideration of holding in 53 Comp. Gen. 440 (B-179101,
Dec. 28, 1973) that offer which failed to include justification required
by the RFP when manhours proposed deviated by more than 5%, from
Govt.’s estimate was improperly rejected as no discussion was held with
the offeror the holding is affirmed, since reliance on numerical deviation
for rejection of proposal was inconsistent with the technically acceptable
proposal which indicated offeror could adequately perform notwith-
standing manhours deviation, and with ASPR 3-805.2, which requires
inclusion of offers in competitive range that have reasonable chance of
being selected for award or if there is doubt as to whether offers are in
competitive range_ . - __ e
Where successful offeror under RFP to furnish mess attendant
services could be required to perform at manning levels above those
stated on manning chart without any increase in contract price, statement
made during negotiations that Govt. estimates were realistic and that
satisfactory service could not be assured with lower maximum staffing
level, did not prejudice any offerors since agency’s interpretation
that offeror’s manning chart level was maximum staffing that Govt.
would require of successful offeror was not used in evaluation of offers
and offerors are required by terms of RFP to perform services satis-
factorily even at levels above those stated in manning charts_____..___
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Manning requirements—Continued
Government estimated basis—Continued

Acceptance of offer to provide mess attendant services, which was
based in part on offeror’s additional guarantee to provide manning
within Govt.’s estimated range should need arise, is irrelevant in that
the RFP requires successful offeror to perform at that level or higher
should need arise_ . ___ . .o

Estimate of man-hours required to perform mess attendant work
need not be revised merely because one offeror submitted a substan-
tiated proposal below 95 percent of Govt. estimate, since all offerors had
same opportunity, specifically stated in the RFP to submit justification
for their lower figures and there has been no lessening of RFP require-
ments. Furthermore, successful offeror showed the reasonableness of
Govt.’s representative day estimates and additionally showed that
fewer hours are needed annually; that is the annual total need for man-
hours and not the mathematical total of representative days___..._____

Award of mess attendant contract to offeror who submitted proposal
which included only one manning chart that exhibited a manning level
above 95 percent of Govt. estimate will not be questioned, notwith-
standing allegation that Navy improperly interpreted governing RFP
provision, as there is more than one reasonable interpretation of
PrOVISION . e

Under mess attendant services solicitation an offeror who submitted
two of three manning charts under 95 percent of the Govt.’s estimate,
and a total offer of less than 95 percent of Govt.’s total estimate was im-
properly awarded contract since the RFP required conformance with
the 95-percent level . . ..

Manning chart staffing level effect

Under RFP that required submission of manning charts for repre-
sentative weekday and representative weekend/holiday to foster evalu-
ation of offeror’s overall understanding of food service operations, evalu-
ation of total manning offered need not be restricted solely to level indi-
cated in manning chart, and although the RFP apparently assumes that
offeror’s manning levels will be totally reflected rather than partially re-
flected, this assumption was not intended to be a condition precedent to
the evaluation of offer. - — __ __ - ..

Price/hour less than basic labor expense

Since the RFP for mess attendant services mandates rejection of an
offer whose dollar/hour ratio (price/hours) does not exceed offeror’s
basic labor expense, where successful offeror’s basic labor expense
exceeded its dollar/hour ratio, even when suggested variable factors
are utilized, contract award made was improper____________________.

Absenteeism of employees, which was not stated in the RFP as factor
to be used in computing offerors’ basic labor expense, was properly
not considered in such computation______________________________..

Since no factor was stated in the RFP relative to calculating offerors’
basic labor expense, even though Navy utilized 5-percent factor, another
factor equal or superior in its realism could have been utilized, and
successful offeror’s basic labor expense could have been lowered thereby
making it conform to the RFPlimits___.__ . __________ . _____.__.___.__.
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CONTRACTS—Continued Page
Negotiation—Continued
Evaluation factors—Continued
Manning requirements—Continued
Propriety
Where successful offeror under RFP to furnish mess attendant services
could be required to perform at manning levels above those stated on
manning chart without any increase in contract price, statement made
during negotiations that Govt. estimates were realistic and that satis-
factory service could not be assured with lower maximum staffing
level, did not prejudice any offerors since agency’s interpretation that
offeror’s manning chart level was maximum staffing that Govt. would
require of successful offeror was not used in evaluation of offers and
offerors are required by terms of RFP to perform services satisfactorily
even at levels above those stated in manningcharts_ . ____ . __.._.__ 656
Propriety of evaluation
Consideration of reconnection and relocation fees in evaluation of
proposals for furnishing on-base CATYV services is prohibited where Air
Force Reg. 70-3 specifically excludes them as evaluation factors and,
furthermore, no correlation exists between such fees and general evalua-
tion criteria stated in the RFP so as to satisfy requirement that offerors
be advised of evaluation criteria_._ . ... eaaoas 676
Manning requirements
Evaluation. (See CONTRACTS, Negotiation, Evaluation factors,
Notice to offeror of disqualification
Where award was not made under the RFP until 20 days after the
protester’s proposal was determined to be unacceptable, par. 3-508.2
of ASPR required agency to notify protester that its proposal was
rejected. However, any violation of regulation is procedural and does
does not affect award. - . ... cmcceem e 593
Prices
Additional features without cost increase
Notwithstanding Air Force Reg. 70-3 prohibition against considera-
tion of offer to provide program origination equipment in evaluation of
CATYV franchise award, ability of weather/time unit for program origina-
tion purposes proposed by successful offeror may be considered without
prejudice to other offerors, since unit was included in low offer at no
additional cost to subscribers. . . .. oo emeeaan 676
Disclosure
Since question of propriety of cancellation of 2 RFP and subsequent
solicitation of an invitation for bids (IFB) of plastic weathershields is
not contingent upon whether or not changes in specifications were sub-
stantial but upon discovery of price leak of offer that was low at close of
first round of negotiations prior to beginning second round of negotia-
tions, cancellation of RFP and resolicitation by IFB was appropriate_. ... 564
Public exigency
Justification for negotiation
While 10 T.S.C. 2304(a)(2) authorizes procurement by negotiation
when public exigency will not permit delay incident to advertising, pros-
pect of untimely performance arising from causes other than time re-
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Justification for negotiation—Continued
quired for formal advertising procedure may constitute justification for
non-competitive procurement under negotiating authority of 10 U.S.C.
2304(8) (10) - o - - e
Reopening
Exceptions in offer unnoticed
Although procuring activity should have known of exceptions taken
in protester’s proposal prior to close of first round of negotiations and
should have discussed such exceptions with protester prior to its sub-
mission of a best and final offer, since discovery of exceptions taken oc-
curred subsequent to submission of best and final offers, procuring
activity had no alternative but to institute a second round of negotiations,
and failure to discover and discuss exceptions is not sufficient basis to
reverse holding in 53 Comp. Gen 139 _ _ ___ ... ____-
Requests for proposals
Amendment
Required for changes in RFP
Upon determination by contracting agency that salient characteristic
not listed in RFP was essential, agency should have issued amendment
to RFP specifying requirement and providing opportunity for further
proposals since par. 3-805.4(a) of ASPR provides for modification of
RFP when decision is made to relax, increase or otherwise modify scope
of work or statement of requirements. Furthermore, use of terms
“rapidly’’ and “conveniently” in specifications without explanation of
terms was ambiguous and provision should likewise have been made to
indicate in RFP the requirement of Govt. in more precise terms______.
Construction
More than one interpretation
Award of mess attendant contract to offeror who submitted proposal
which included only one manning chart that exhibited a manning level
above 95 percent of Govt. estimate will not be questioned, notwith-
standing allegation that Navy improperly interpreted governing RFP
provision, as there is more than one reasonable interpretation of provision
Proposal deviations
Disqualification of offeror
Rejection of proposal initially determined to be within competitive
range on basis of oral statements made by offeror during the course of
discussion was improper since offeror was not afforded an opportunity to
submit & revised proposal. While duration of negotiation session with
offeror is not determinative of whether meaningful discussions were
conducted, affording offeror opportunity to submit revised proposal is
essential element of negotiating process required by 10 U.S.C. 2304(g).
However, procurement should not be disturbed since record shows award
was made to offeror submitting superior proposal and agency had serious
doubts as to protester's ability to perform contract. Modified by 53
Comp. Gen. (B-178001, May 14, 1974) - ..
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CONTRACTS—Continued
Negotiation—Continued
Sole-source basis
Justification
Determination that procurement of satellites from other than current
source would entail unacceptable performance and schedule risks was
not arbitrary or capricious__ __ . __ . _a.__
Propriety
While protester has not met burden of proving by clear and convincing
evidence that sole-source award made for multipurpose simulators was
not justified because multiple single purpose simulators could satisfy
Navy's requirement, doubt has been cast on two or three main reasons
administratively advanced to support multipurpose requirement, and,
therefore, GAO recommends that Navy’s needs be throughly reexamined
to determine if multipurpose simulator is sole type that will satisfy
Govt.’s needs._ . - oo
Offer and acceptance
Bid status
Government acceptance mistake
Govt. is estopped from denying existence of contract where, acting
under its own mistake and believing that protester would commence
work the following week, it told the protester, apparent but not actual
low bidder, contract number 6 days before contract was to have com-
menced and protester without knowledge of true facts acted to its
detriment._ ... . e ———
Although Govt. is estopped to deny existence of contract with other
than low bidder, even though entering into contract was outside scope
of contracting officer’s authority, contract is not illegal, as contractor
neither directly contributed to underlying mistake nor was on direct
notice of mistake, however, award made to other than lowest responsive
bidder should be terminated for convenience of Govt_ .. _ ... _.._._.
Payments
Absence or unenforceability of contracts. (See PAYMENTS, Absence or
unenforceability of contracts)
Protests
Abeyance pending court action
Where material issues in protest before U.S. General Accounting
Office are also involved in court action and are likely to be disposed of
by court, GAO, pursuant to 4 CFR 20.11, will not render a decision on
protest._ _ __ . e e e e
Consideration nonetheless by General Accounting Office
Where protester filed complaint with U.S. District Court, District of
Del., grounded on same contentions raised in protest, and sought <nter
alia a preliminary injunction, while court’s order denying injunction
did not specifically mention GAO, and GAO policy is not to issue de-
cision on merits of protest where issues involved are likely to be disposed
of in litigation before court of competent jurisdiction, protest is none-
theless for consideration on merits because court seeks GAQ’s expertise
prior to further litigation developments. Similar issues in second pro-
test, which are subject of separate suit in same court, are also for con-
sideration on merits_ __ . ..o

Page

670

478

502

502

730



INDEX DIGEST

CONTRACTS—Continued
Protests—Continued
Authority to consider
Reprocurement due to requirements contract default
Where IRS placed purchase orders for memory units with protester
under mandatory requirements contract it held with GSA, the subsequent
partial termination for default and the reprocurement of item from
another source is not proper matter for protest to GAO since the IRS
actions taken to insure that its requirements would be satisfied was a
matter of contract administration, propriety of which must be resolved
by the contracting parties pursuant to any applicable contract provision
rather than by the GAO___________ ...
Award pending General Accounting Office decision
Award advantageous to Government
Award for continuing janitorial services to incumbent contractor
during pendency of low bidder’s protest on basis award would be ad-
vantageous to Govt. as required by par. 2-407.8(b) (3) (iii) of ASPR was
not inappropriate and did not deprive low bidder of contract as contract-
ing agency was prepared to terminate awarded contract for convenience
of Govt. and to make award to bidder if its protest was upheld and if it
is found to be responsible_.__ . _ . _ .. -____.
Urgency of procurement
Although contracting officer is not required by ASPR to withhold
contract award after his agency denies protest of offeror pending possible
appeal of protest to GAO, where he is on notice that offeror has deferred
filing protest with GAQ pending agency action but exigencies of situation
require immediate award, if time permits, it is reasonable for contracting
officer to obtain approval of higher authority to make award, as in
case of preaward protest filed directly with GAO pursuant to ASPR
2—407.8(b) (2) - o - oo C e e
Court action
Precedence over protest
While a party protesting contract award is not involved in pending
court action, a decision will not be rendered on its protest under same
solicitations involved before court since court’s action would take
precedence and U.S. General Accounting Office could not recommend
remedial action___ . _ L olaoa
Procedures
Interim Bid Protest Procedures and Standards
Compliance requirement
Failure of procuring agency to comply with sec. 20.4 of Interim Bid
Protest Procedures and Standards did not constitute violation of par.
1-403 of ASPR re specifying factors which will not permit delay in
making award until issuance of Comptroller General decision, and failure
is not significant since 20.4 is not binding on contracting agencies______
Constructive notice
Protest alleging that estimated quantities in IFB to prepare personal
property for shipment or storage and to handle intra-city/intra-area
shipments for 1l-year period were improper and specifications were
therefore defective was untimely filed since sec. 20.2(a) of Interim Bid
Protest Procedures and Standards requires protests based upon alleged
improprieties in solicitation which are apparent prior to bid opening to

555-713 0 - 74 -8

XXIX

Page

572

496

509

730

632



XXX INDEX DIGEST

CONTRACTS—Continued
Protests—Continued
Procedures—Continued
Interim Bid Protest Procedures and Standards—Continued
Constructive notice—Continued
be filed prior to bid opening, and although protestant had no actual
knowledge of protest regulations, publication of procedures in Federal
Register is constructive notice of Regulations. ______________________
Timeliness
Adverse action basis determination
Protest filed with agency within 5 days of date basis of protest was
known was timely filed with agency and protest to GAO 3 months later,
but within 5 days of notification of adverse agency action, is timely
under GAO Interim Bid Protest Procedures and Standards insofar as it
relates to matters not apparent prior to closing date for receipt of pro-

Contract award notice effect
Where protest was not filed before receipt by protester of notification
that it was not awarded contract, notification is not considered an
adverse agency action under sec. 20.2(a) of GAO Interim Bid Protest
Procedures and Standards and section may not serve as basis to question
timeliness of protest_ _ _ _ .. o
Overseas mailing
Even though request by disappointed bidder for review of procure-
ment procedures need not contain exact words of protest to be char-
acterized as bid protest, fact that protest was received more than 5
working days after protester knew basis for protest makes protest
untimely notwithstanding fact that late filing was caused by time
required to mail letter from protester’s overseas office, since 4 CFR
20.2(a) specifically cautions protesters to transmit protests in that
manner which will assure earliest receipt_____._____________________.
Solicitation improprieties
Determination of the Comptroller General in 53 Comp. Gen. 139
that circumstances surrounding a price leak, reopening of negotiations,
cancellation of the RFP and resolicitation by invitation for bids (IFB)
were significant to procurement practices and protest therefore was for
consideration pursuant to sec. 20.2(b) of Interim Bid Protest Procedures
and Standards although not timely filed, does not preclude present
determination that contention raised in request for reconsideration that
the Navy failed to amend the IFB to include a specification change
allegedly known to it is untimely pursuant to sec. 20.2(a) of the
Procedures______ o e meeeeeemna
Allegation after award that the RFP established an “‘auction tech-
nique” that is prohibited by par. 3-805.1(b) of ASPR is dismissed as
untimely protest under sec. 20.2(a) of Interim Bid Protest Procedures
and Standards since improprieties in RFP are required to be filed prior
to closing date for receipt of proposals_.__ . _._ . _.___._
Allegation that the RFP and Air Force Reg. 70-3 discriminate against
operators of on-base cable television systems is untimely filed protest
under sec. 20.2 of GAO Interim Bid Protest Procedures and Standards
because protests against alleged improprieties that are apparent prior
to closing date for receipt of proposals must be filed prior to closing date
for receipt of proposals_ ___ ___ e
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CONTRACTS—Continued
Requirements
Contract default and reprocurement

Where IRS placed purchase orders for memory units with protester
under mandatory requirements contract it held with GSA, the subse-
quent partial termination for default and the reprocurement of item from
another source is not proper matter for protest to GAO since the IRS
actions taken to insure that its requirements would be satisfied was a
matter of contract administration, propriety of which must be resolved
by the contracting parties pursuant to any applicable contract provision
rather than by the GAO____.__________ . . _._____.
Small business concerns awards. (See CONTRACTS, Awards, Small

business concerns)

Specifications
Addenda acknowledgment
Failure to return. (See CONTRACTS, Specifications, Failure to furnish
something required, Addenda acknowledgment)
Administrative determination conclusiveness
Doubtful

While protester has not met burden of proving by clear and con-
vincing evidence that sole-source award made for multipurpose simula-
tors was not justified because multiple single purpose simulators could
satisfy Navy's requirement, doubt has been cast on two or three main
reasons administratively advanced to support multipurpose requirement,
and, therefore, GAO recommends that Navy’s needs be thoroughly
reexamined to determine if multipurpose simulator is sole type that will
satisfy Govt.’smeeds. __________________ ..

Ambiguous

Clarification
Requirement

Upon determination by contracting agency that salient characteristic

not listed in RFP was essential, agency should have issued amendment
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to RFP specifying requirement and providing opportunity for further.

proposals since par. 3-805.4(a) of ASPR provides for modification of
RFP when decision is made to relax, increase or otherwise modify scope
of work or statement of requirements. Furthermore, use of terms
“rapidly” and ‘“‘conveniently’ in specifications without explanation of
terms was ambiguous and provision should likewise have been made to
indicate in RFP the requirement of Govt. in more precise terms__ _____

Defective

Estimated quantities

Protest alleging that estimated quantities in IFB to prepare per-
sonal property for shipment or storage and to handle intra-city/intra-
area shipments for 1-year period were improper and specifications were
therefore defective was untimely filed since sec. 20.2(a) of Interim Bid
Protest Procedures and Standards requires protests based upon alleged
improprieties in solicitation which are apparent prior to bid opening to be
filed prior to bid opening, and although protestant had no actual knowl-
edge of protest regulations, publication of procedures in Federal Register
is constructive notice of Regulations_____ .. ___ . ____ . ____________
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Specifications—Continued
Descriptive data
Ambiguity of specification
Construed as affecting bid responsiveness

An IFB which only stated in general terms the nature and extent of
descriptive literature desired was defective because it failed to comply
with sec. 1-2.202-5 of Federal Procurement Regs. (FPR) that a deserip-
tive data clause detail those components of data and type of data desired.

As the industrial exhauster solicited is still required, and cannot be

procured without submission of descriptive data, canceled invitat.on

should be readvertised in consonance with FPR descriptive literature

Tequirements____ e 622
“Subject to change” qualification

An unsolicited submission of component supplier’s catalog or product
information sheet which contains pre-printed reservation that produet is
subject to change without notice does not relieve bidder from its under-
lying obligation to furnish acceptable brand name or equal component.
B-156102, February 24, 1965, overruled___..____.______________._____ 499

Deviations

Informal v. substantive
Affirmative action programs

Under IFB for hydraulic turbines, bidder’s failure to complete Equal
Opportunity Certification and its insertion of words “NOT APPLI-
CABLE” under Equal Employment Compliance representation do not
render bid nonresponsive, since both provisions relate to bidder respon-
sibility and, therefore, it is considered that no exception was taken in
bid to any material requirement of IFB. To extent B-161430, July 25,

1967 is inconsistent with this and other cited decisions, it will no longer
be followed - _ __ . 487
Informal v. substantive
Minority manpower utilization

Under invitation issued by Federal grantee required by HEW regula-
tion to conform with competitive system in construction of classroom
building, low bidder who executed certificate relating to part I of bid
conditions that required listing of trades to be employed and coverage
that would be extended by New Orleans affirmative action plan but
failed to sign part II certificate that involved commitment to various
goals and specific steps contained in bid conditions or submit alternative
affirmative action plan nevertheless submitted a responsive bid since in
signing part I certification bidder is committed to comply with terms and
conditions of New Orleans Plan and to submit alternative plan for trades
not signatory to New Orleans Plan, thus meeting material requirements
of invitation .

Evaluation factors

“‘Life cycle” v. ‘‘cost of ownership”’

Deletion of “life cycle’’ costing evaluation factor and addition of
“cost of ownership to the Government” factor in a reinstated solicita-
tion after submission of oscilloscopes for qualification under step one of
two-step negotiated procurement without giving offerors opportunity to
modify their step one proposals in light of new introduced factors into
procurement is sustained since there is no evidence of real prejudice to
position of protester. _ _ __ . __ . _____ ___ . 632
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CORTRACTS—Continued
Specifications—Continued
Evaluation factors—Continuned
“Life cycle v. “cost of ownership”’—Continued

In deciding whether oscilloscopes should be purchased under open-end
contract or new solicitation, it was not improper to add same Govt. cost
of ownership rate to price offered on each manufacturer’s equipment,
since data was not available from which individual ownership rates
could be fixed and rate used was based on average cost to the Govt. for
introducing similar equipment into Govt. inventory.._.__.__________.

Failure to furnish something required

Addenda acknowledgment
Waiver
Criteria

Fact that an amendment to IFB which extended bid opening date
and made material change in specifications was not formally acknowl-
edged by low bidder did not require rejection of low bid where the bid was
dated just 2 days before extended bid opening date evidencing bidder
was aware of existence of amendment, and where bid date constituted
implied acknowledgment of receipt of amendment, and since low bid
should not have been rejected as nonresponsive, it is recommended that
if low bidder is a responsible firm and contracting agency’s operational
capability will not be disrupted, the erroneously awarded contract
should be terminated for convenience of Govt. and award made to low
bidder at its bid price_ - . _ o e

Minimum needs requirement

Administrative determination

Contention that contracting agency’s needs do not justify scope of
75-mile geographical restriction in IFB and allegations that protester’s
past experience shows it can meet requirements of specifications do not
furnish basis to conclude use of limitation was an abuse of discretion,
since stating restriction in terms of mileage radius rather than highway
miles represents reasonable approach, and fact that protester might be
able to meet requirements does not per se render restriction unreason-
able, as determining whether certain needs justify particular restriction
is matter of agency judgment, and adequate competition was apparently
generated . o .o eeemeem

Basis for determination

Contention that, in deciding whether to purchase Class IIT 15 MHz
oscilloscopes by solicitation or under open-end contract, protester’s
Class II1 50 MHz oscilloscope under open-end contract should have
been used as basis of cost comparison instead of competitor’s open-end
contract Class IT 15 MHz equipment is without merit, since determina-
tion of Govt.’s needs is vested in procuring activity which decided on 15
MHz equipment_._ e

Reexamination recommended

While protester has not met burden of proving by clear and convincing
evidence that sole-source award made for multipurpose simulators was
not justified because multiple single purpose simulators could satisfy
Navy’s requirement, doubt has been cast on two or three main reasons
administratively advanced to support multipurpose requirement, and,
therefore, GAO recommends that Navy’'s needs be thoroughly reex-
amined to determine if multipurpose simulator is sole type that will
satisfy Govt.’s needs. . e cm——————
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CONTRACTS—Continued Page
Specifications—Continued
Restrictive
Particular make
Description availability
An unsolicited submission of component supplier’s catal og or product
information sheet which contains pre-printed reservation that product is
subject to change without notice does not relieve bidder from its under-
lying obligation to furnish acceptable brand name or equal component.
B-156102, February 24, 1965, overruled_ . _ .« oo 499
Design v. performance criteria
In a brand name or equal formally advertised procurement the use
of nonfunctional design rather than performance criteria is unduly
restrictive and inconsistent with principles underlying 10 U.8.C. 2305
and par. 1-1206 of ASPR, thus preventing award for product that
admittedly meets Govt. requirements_ _. . ____ . o cceceao- 586
Salient characteristics
Fact that specifications are inadequate, ambiguous, or otherwise
deficient is not a compelling reason, absent showing of prejudice, to
cancel invitation and, therefore, invitation for Radiographic Polyester
Film, canceled to correct salient characteristics, should be reinstated,
since contradiction between salient characteristic and brand name
product alone is not compelling reason for cancellation______..__.____. 586
Subcontracts
Limitation on subcontracting
Bid of small business concern under formally advertised small business
set-aside that represented contract end item would not be manufactured
or produced by small business concerns properly was rejected, since
even though bidder contemplated subcontracting portion of the work
to large business, it should have made affirmative representation that
its contribution to end item would be significant_.______ ... _._ .. ... 463
“Successor employer” doctrine. (Se¢ CONTRACTS, Labor stipulations,
‘““Successor employer”’ doctrine)
Termination
Convenience of Government
Erroneous awards
Where low bidder entered into joint venture agreement to obtain
necessary resources to perform a janitorial service contract prior to
denial by SBA of request for certificate of competency (COC), request
which upon resubmission to SBA was not accepted because SBA ques-
tioned impact of joint venture on bidder’s responsiveness and stated it
would not accept referral unless new information was developed relative
to bidder’s financial condition, and additionally that if joint venture was
allowed bidder if still considered responsive could possibly perform,
contracting officer should not have ignored joint venture agreement, and
agreement should be reassessed and if bidder is found to be responsible,
contract awarded incumbent contractor should be terminated for con-
venience of Govt. and award made to low bidder-.._ ... ________. 496
Award for continuing janitorial servic.s to incumbent contractor
during pendency of low bidder’s protest on basis award would be advan-
tageous to Govt. as required by par. 2-407.8(b)(3) (iii) of ASPR was not
inappropriate and did not deprive low bidder of contract as contracting
agency was prepared to terminate awarded contract for convenience of
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CONTRACTS—Continued
Termination—Continued
Convenience of Government—Continued
Erroneous awards—Continued

Govt. and to make award to bidder if its protest was upheld and if it
is found to be responsible- - ____________________________.______.___..

Although Govt. is estopped to deny existence of contract with other
than low bidder, even though entering into contract was outside scope of
contracting officer’s authority, contract is not illegal, as contractor
neither directly contributed to underlying mistake nor was on direct
notice of mistake, however, award made to other than lowest responsive
bidder should be terminated for convenience of Govt__._..__________.

Fact that an amendment to IFB which extended bid opening date
and made material change in specifications was not formally acknowl-
edged by low bidder did not require rejection of low bid where the bid
was dated just 2 days before extended bid opening date evidencing bidder
was aware of existence of amendment, and where bid date constituted
implied acknowledgement of receipt of amendment, and since low bid
should not have been rejected as nonresponsive, it is recommended that
if low bidder is a responsible firm and contracting agency’s operational
capability will not be disrupted, the erroneously awarded contract should
be terminated for convenience of Govt. and award made to low bidder
at its bid price. - __ . ______ e ee___

Tie bids

Where two equal bids were received to perform international freight
forwarding services and award was made to incumbent firm rather thar.
drawing lots as required by Federal Procurement Regs. sec. 1-2.407-6(b),
recommendation is made that contracting agency now draw lots and, if
protester wins drawing, that award made be terminated for convenience
of Govt. and that award be made to previously unsuccessful bidder for
the remaining services. Modifies 37 Comp. Gen. 330.__._____.___.__.

COURTS

Costs

Government liability

Indigent persons
Appropriation chargeable

Since 39 Comp. Gen. 133 holds that expense of perpetuating and au-
thenticating testimony given at deposition is payable from same funds
as fees for witnesses, whereas 50 id. 128 holds that Criminal Justice Act
of 1964, as amended, 13 U.S.C. 3006A, provides sole source of funds for
eligible defendants to obtain expert services necessary for adequate
defense, stenographic and notarial expenses incurred to perpetuate and
authenticate testimony of expert witnesses for such defendants should
henceforth be paid by Administrative Office of U.S. Courts from funds
available to it, and not by Dept. of Justice. 39 Comp. Gen. 133 modified - -
Criminal Justice Act of 1964

Attorneys fees

Extraordinary overhead

As normally an attorney appointed under Criminal Justice Act of
1964, 18 U.S.C. 30064, is expected to use his office resources, including
secretarial help, to take dictated statements, and these overhead expenses
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COURTS—Continued
Criminal Justice Act of 1964—Continued
Attorneys fees—Continued
Extraordinary overhead—~Continued

are reflected in attorney’s statutory fee, he may not be separately
reimbursed for expenses except in unusual situations where extraordinary
overhead-type expenses are incurred in order to prepare and conduct
adequate defense, in which case such services, if otherwise eligible, may
be considered ‘‘other services necessary for an adequate defense’”’ under
18 U.S.C. 3006A(e) and be paid accordingly - - .o ______..__.

Civil rights actions ». habeas corpus proceedings

While not disputing position of Dept. of Justice that there are simi-
larities in some cases between prisoner civil rights actions brought under
42 U.S.C. 1983 and habeas corpus proceedings, major similarity is that
in both cases petitioners are in custody, and, therefore, for purposes of
paying expenses under Criminal Justice Act of 1964, 18 U.S.C. 30064,
civil rights petitioner may not be brought within rationale of 39 Comp.
Gen. 133, concerning payment of expenses for certain habeas corpus
petitioners, in absence of authorizing legislation_____________________

DEPARTMENTS AND ESTABLISHMENTS

Heads

Salary payment basis

Determination of applicability of sec. 7(d) (1) (A) of Federal Advisory
Committee Act to Executive Director of National Advisory Council on
Vocational Education who is paid $36,000 per year plus yearly contribu-
tion of $6,888 towards retirement is not necessary, since authority of
Council to hire without regard to civil service laws does not authorize
Council to compensate him without regard to Classification Act. How-
ever, matter should be submitted to CSC which has jurisdiction to make
final determinations as to applicability of Classification Act, and upon
determination of proper rate of pay, request for waiver of any erroneous
payments, if over 8500, may be submitted to GAO_ .. _______________
Services between

Procurement of supplies and services

Aircraft services

Procurement by GSA of chartered aircraft or blocked space on regu-
larly scheduled aircraft prior to reimbursement by using Govt. agencies
may be financed from General Supply Fund established by sec. 109(a)
of Federal Property and Administrative Services Act of 1949, as amend-
ed, 40 US.C. 756(a), for purpose of ‘procuring * * * nonpersonal
services.” Although nothing in applicable statute or its legislative history
precludes use of Fund to procure chartered aircraft and/or blocked space
on aircraft, since proposed program will be a major departure from
present practices it is recommended that plan be initiated as an experi-
mental one of limited scope and duration to test feasibility and desira-
bility of program, and that plan be disclosed to interested committees
of Congress before proceeding with an extensive program of chartering

Sex. (See NONDISCRIMINATION, Sex)
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DISTRICT OF COLUMBIA
Redevelopment Land Agency
Land disposition
Failure of bidder to perform
Deposit forfeiture
When a limited partnership, the successor in interest to a joint ven-
ture, failed to perform obligation undertaken by initial partnership,
forfeiture of original deposit is required as the D.C. Redevelopment Land
Agency may not waive its right of forfeiture since no consideration
passed to Agency to permit waiver of Govt.’s right, and furthermore,
delay in seeking forfeiture does not constitute waiver of forfeiture
right as delay was requested by successor partnership in order to find
means to perform the original obligation_ _ . __ ______________________
ENVIRONMENTAL PROTECTION AND IMPROVEMENT
Grants-in-aid
Water pollution control
Regulations inconsistent with law
The Administrator of EPA having been informed that regulations
promulgated pursuant to the Federal Water Pollution Control Act,
Pub. L. 92-500, 33 U.S.C. (1970 ed., Supp II) 1251, are inconsistent
with statute and must be revised, is required by sec. 236 of Legislative
Reorganization Act of 1970 to report to the appropriate congressional
committees as to action taken with respect to the corrective recommenda-
tions made by the GAO_ ___ oo .
EQUAL EMPLOYMENT OPPORTUNITY
Contract provision, (See CONTRACTS, Labor stipulations, Nondiscrimina-
tion)
ESTOPPEL
Against Government
Erroneous contract award
Although Govt. is estopped to deny existence of contract with other
than low bidder, even though entering into contract was outside scope
of contracting officer’s authority, contract is not illegal, as contractor
neither directly contributed to underlying mistake nor was on direct
notice of mistake, however, award made to other than lowest responsive
bidder should be terminated for convenience of Govt-_________________
Rule
Govt. is estopped from denying existence of contract where, acting
under its own mistake and believing that protester would commence work
the following week, it told the protester, apparent but not actual low
bidder, contract number 6 days before contract was to have commenced
and protester without knowledge of true facts acted toits detriment. . ___
EXPERTS AND CONSULTANTS
Employment
Authority
Although FCC lacks specific authority to employ experts and con-
sultants pursuant to 5 U.S.C. 3109, in view of funds provided in its cur-
rent appropriation for ‘‘special counsel fees,” Commission may procure
services of a retired Govt. attorney in connection with investigation and
proceedings he directed prior to retirement, and amount payable to him
is not subject under 5 U.S.C. 8344(a) to set-off by amount of his retire-
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EXPERTS AND CONSULTANTS—Continued
Employment—Continued
Authority—Continued
ment annuity since retiree’s expertise and thorough knowledge in matter
will enable him to perform functions described in ‘‘Statement of Work’’
contained in proposed contract independently rather than under an
employer-employeerelationship. ..o oo oo oo __
Reemployed civil service annuitants
Annuity deductions
Applicability
Contract to conduct study of labor management activity and processes
proposed to be entered into between a retired Federal employee and
OEO under the authority granted the Director in sec. 602 of Economic
Opportunity Act of 1964 to obtain services of experts and consultants,
either through direct employment or by contract, in accordance with 5
U.S.C. 3109, when construed on basis of whole arrangement existing be-
tween the parties and not only from the wording of the contract evi-
dences the former employee will represent OEO in connection with
labor-management grievances and arbitration proceedings that will
require close working relationship with agency employees, relationship
that is incompatible with an independent contractor relationship and
should former employee accept employment under such arrangement
his pay would have to be reduced in accordance with 5 U.S.C. 8344(a) by
the amount of his civil service annuwity. - - - oo oot oo
FEDERAL ADVISORY COMMITTEE ACT
Pay guidelines
Compensation limitation
Determination of applicability of sec. 7(d) (1)(A) of Federal Advisory
Committee Act to Executive Director of National Advisory Council on
Vocational Education who is paid $36,000 per year plus yearly contribu-
tion of $6,888 towards retirement is not necessary, since authority of
Council to hire without regard to civil service laws does not authorize
Council to compensate him without regard to Classification Act. How-
ever, matter should be submitted to CSC which has jurisdiction to make
final determinations as to applicability of Classification Act, and upon
determination of proper rate of pay, request for waiver of any erroneous
payments, if over $500, may be submitted to GAO. ...
FEDERAL SUPPLY SCHEDULE (See CONTRACTS, Federal Supply Schedule)
FEDERAL WATER POLLUTION CONTROL ACT
Grants-in-aid
Applications
The EPA’s regulations that provide for approval of grant applications
combining both design and construction stages of water treatment proj-
ect are inconsistent with sec. 203(a) of Federal Water Pollution Control
Act, Pub. L. 92-500, 33 U.S.C. (1970 ed., Supp II) 1283(a), which pre-
scribes that Govt. is obligated to pay its share of project costs only upon
approval of plans, specifications and estimates at each succeeding stage.
Therefore, in absence of approval of plans, specifications and estimates
for construction stage of water treatment project, there is no grant com-
mitment by U.S. and no charge against a State’s allotment----.....__
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FEDERAL WATER POLLUTION CONTROL ACT—Continued Page
@Grants-in-aid—Continued
Limitations
Language in sec. 202(a) of the Federal Water Pollution Control Act
as amended by Pub. L. 92-500, 33 U.S.C. (1970 ed., Supp II) 1251, that
a grant for treatment works ‘“shall be 75 per centum of the cost of con-
struction thereof”’ and in conference report that Federal grant shall be
75 per centum of the cost of construction in every case’ is mandatory
and the EPA, despite assertions that the interests of the Federal Govt.,
of State in which project is to be placed, and grantee might best be
served if Federal grant would be less than 75 percent of project cost, has
no authority to make grants in lesser amounts__ .. _________________._ 547
Implementation
Regulations inconsistent
The Administrator of EPA having been informed that regulations
promulgated pursuant to the Federal Water Pollution Control Act,
Pub. L. 92-500, 33 U.8.C. (1970 ed., Supp II) 1251, are inconsistent with
statute and must be revised, is required by sec. 236 of Legislative Re-
organization Act of 1970 to report to the appropriate congressional com-
mittees as to action taken with respect to the corrective recommenda-
tions made by the GAO_________ . ____ . ___. 547
FEES
Services to public
Refund
Failure of Government to perform
Since applications for discharge permits under Refuse Act Permit
Program, which were filed with the Corps of Engineers or EPA, were not
processed because the authority to issue permits was given to the States
pursuant to sec. 402 of Federal Water Pollution Control Act, as amended
by Federal Water Pollution Control Act Amendments of 1972, 33 U.S.C.
1342, refund may be made by EPA of application fee scharged, for al-
though fees were properly received, deposit of fees into Treasury as
miscellaneous receipts was erroneous. Therefore, amounts that are
proper for refund should be transferred from receipt account to ‘' suspense
fund” for refund, and in future until properly for deposit into Treasury
as miscellaneous receipts, fees should be deposited into Treasury as
trust funds in accordance with 31 U.8.C. 725r_________________._..__ 580
Witnesses
Government employees
Employees who were requested by U.8. Attorney to give testimony
before Federal grand jury and in trial of criminal cases while suspended
from their positions, were not placed in pay or duty status by reason of
‘request even though testimony before grand jury was in regard to their
official duties. Although employees are not entitled to salary for period of
time they spent testifying, they may be paid and retain any witness
fees that would be payable to non-Govt. employees appearing as wit-
nesses in such proceedings_ _ __ ___ . ____ . _.____ 515
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FOREIGN SERVICE Page

Medical treatment

Health insurance coverage of employee

Failure to file claim effect

Regulatory authority of Secretary of State provided by sec. 941 of
Foreign Service Act of 1946, 22 U.S.C. 1156, to pay medical costs of
officers and employees and their dependents is sufficiently broad to enable
Secretary to require Foreign Service members having private health
insurance to file claims with carriers for benefits to reimburse expendi-
tures made on their behalf by Govt. for medical care incident to illness
or injury. Therefore, Foreign Service member who negligently failed to
timely file for health insurance benefits and thus did not obtain private
health insurance benefits to which entitled for illness or injury, and for
which medical care was provided at expense of Govt., is indebted for
amount which he would have received had he recouped insurance..__.. 474

FUNDS

Appropriated. (Se¢ APPROPRIATIONS)
Federal grants, etc., to other than States

Applicability of Federal statutes

Competitive bidding system

Under invitation issued by Federal grantee required by HEW regu-
lation to conform with competitive system in construction of classroom
building, low bidder who executed certificate relating to part I of bid
conditions that required listing of trades to be employed and coverage
that would be extended by New Orleans affirmative action plan but
failed to sign part II certificate that involved commitment to various
goals and specific steps contained in bid conditions or submit alternative
affirmative action plan nevertheless submitted a responsive bid since in
signing part I certification bidder is committed to comply with terms and
conditions of New Orleans Plan and to submit alternative plan for
trades not signatory to New Orleans Plan, thus meeting material re-
quirements of invitation. _ . __ ___ . __ .. .. 451
Miscellaneous receipts. (See MISCELLANEOUS RECEIPTS)
Suspense accounts

Refund monies

Since applications for discharge permits under Refuse Act Permit
Program, which were filed with the Corps of Engineers or EPA, were not
processed because the authority to issue permits was given to the States
pursuant to sec. 402 of Federal Water Pollution Control Act, as amended
by Federal Water Pollution Control Act Amendments of 1972, 33
U.S.C. 1342, refund may be made by EPA of application fees charged,
for although fees were properly received, deposit of fees into Treasury
as miscellaneous receipts was erroneous. Therefore, amounts that are
proper for refund should be transferred from receipt account to ‘‘suspense
fund” for refund, and in future until properly for deposit into Treasury
as miscellaneous receipts, fees should be deposited into Treasury as
trust funds in accordance with31 U.S,C.725r . .. . ____ . ___...__. 580
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GENERAL ACCOUNTING OFFICE

Jurisdiction

Agency records disclosure

Whether refusal of contracting agency to permit bidder to examine
basis for estimated annual quantities of personal property to be prepared
for shipment or storage violates Freedom of Information Act, 5 U.8.C.
552(a)(3), and implementing regulations, is not for consideration by
GAO since GAO has no authority to determine what information must
be disclosed under act by other Govt. agencies___________________._____

Civil service matters

Retirement eligibility

National Guard technicians who are separated from civilian positions
as result of loss of enlisted military status due to failure on part of Na-
tional Guard to accept their reenlistment applications, although quali-
fied, are considered to have been involuntarily separated and, therefore,
entitled to severance pay provided under 5 U.S.C. 5595, except when it
is reasonably established that failure to accept application for reenlist-
ment is for cause based on charges of misconduct, delinquency, or in-
efficiency on part of enlisted member. Although GAO has no jurisdiction
to determine whether qualified technician who is separated from civilian
position because application for reenlistment is not accepted is precluded
from receiving civil service retirement benefits based on involuntary
separation, it is suggested reference in legislative history of National
Guard Technicians Act of 1968 to “involuntary retirement’’ should be
narrowly construed .- - __ __ o=
Recommendations

Implementation

When a GAO decision contains recommendation to agency for correc-
tive action, copies of decision are transmitted to congressional committees
named in sec. 232 of Legislative Reorganization Act of 1970, 31 U.S.C.
1172, and agency’s attention is directed to sec. 236 of act, 31 U.S.C. 1176,
which requires agency to submit written statements of action to be taken
on recommendation to House and Senate Committees on Government
Operations, not later than 60 days after date of decision, and to Com-
mittees on Appropriations in connection with first request for appro-
priations made by agency more than 60 days after date of decision___..

GENERAL SERVICES ADMINISTRATION

General Supply Fund

Aircraft services procurement

Procurement by GSA of chartered aircraft or blocked space on
regularly scheduled aircraft prior to reimbursement by using Govt.
agencies may be financed from General Supply Fund established by
sec. 109(a) of Federal Property and Administrative Services Act of 1949,
as amended, 40 U.8.C. 756(a), for purpose of ‘‘procuring * * * non-
personal services.”’ Although nothing in applicable statute or its legisla-
tive history precludes use of Fund to procure chartered aircraft and/or
blocked space on aircraft, since proposed program will be a major
departure from present practices it is recommended that plan be initiated
as an experimental one of limited scope and duration to test feasibility
and desirability of program, and that plan be disclosed to interested
committees of Congress before proceeding with an extensive program of
chartering aireraft__ e
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GRANTS Page
To States. (See STATES, Federal aid, grants, etc.)
INFORMERS
Awards. (See AWARDS, Informers)
INSURANCE
Health
Private
Government employee’s failure to claim beneflts
Regulatory authority of Secretary of State provided by sec. 941 of
Foreign Service Act of 1946, 22 U.S.C. 1156, to pay medical costs of
officers and employees and their dependents is sufficiently broad to enable
Secretary to require Foreign Service members having private health
insurance to file claims with carriers for benefits to reimburse expendi-
tures made on their behalf by Govt. for medical care incident to illness
or injury. Therefore, Foreign Service member who negligently failed to
timely file for health insurance benefits and thus did not obtain private
health insurance benefits to which entitled for illness or injury, and for
which medical care was provided at expense of Govt., is indebted for
amount which he would have received had he recouped insurance._..._ 474
INTERNATIONAL ORGANIZATIONS
UNICEF
Appropriations. (Sece APPROPRIATIONS, United Nations Children’s
Fund)
JOINT VENTURES
Qualiflcations
Bid evaluation factor
Where low bidder entered into joint venture agreement to obtain
necessary resources to perform a janitorial service contract prior to
denial by SBA of request for certificate of competency (COC), request
which upon resubmission to SBA was not accepted because SBA ques-
tioned impact of joint venture on bidder’s responsiveness and stated it
would not accept referral unless new information was developed relative
to bidder’s financial condition, and additionally that if joint venture was
allowed bidder if still considered responsive could possibly perform,
contracting officer should not have ignored joint venture agreement, and
agreement should be reassessed and if bidder is found to be responsible,
contract awarded incumbent contractor should be ter: inated for
convenience of Govt. and award made to low bidder. __ ... _.______ 496
LEAVES OF ABSENCE
Administrative leave
Administrative determination
Retroactive grant of 8 hours administrative leave to employee by
local Commander of Air Force Base for time he spent in cleaning and
arranging for repair of damages to his home, that resulted from ammu-
nition train explosion, was proper exercise of administrative authority
since the CSC has not issued general regulations covering grant of
administrative leave and, therefore, each agency, under general guidance
of decisions of the Comptroller General, which are discussed in applicable
FPM Supplement, has responsibility for determining situations in which
excusing employees from work without charge to leave is appropriate.. 582
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LEAVES OF ABSENCE—Continued
Annual and Sick Leave Act
Coverage
Presidential appointees
U.S. attorneys who are compensated at Executive Schedule rates are
excluded from coverage of Annual and Sick Leave Act since 5 U.S.C.
6301(2)(x) exempts from coverage all officers appointed by President
whose basic rates of pay exceed highest General Schedule (GS) level and
although 5 U.8.C. 6301(2)(x) refers to individual whose rate of pay
‘“exceeds’” highest GS level, intent of Act can be effected only if those
whose salaries are intended to exceed highest GS level by virtue of
assignment to Executive Schedule are exempted even though GS-18 and
Executive Level V officials may at times receive equal pay. Furthermore,
while discretionary exemption authority in 5 U.S.C. 6301(2)(xi) pro-
hibits President from excluding any U.S. attorney from coverage under
the leave act, clause does not operate to nullify statutory exclusion
required by 5 U.8.C. 6301(2)(X) . - __ e
LOANS
Government insured
Limitations
Construction of statutory language
While language contained in Agriculture-Environmental and Con-
sumer Protection Appropriation Act, 1974, that ‘“loans may be insured,
or made to be sold and insured * * * as follows: * * * gperating
loans, $350,000,000 * * *” would, standing alone, normally be con-
strued as binding upon the Agriculture Dept. and establishing a limit
upon amount of loans, legislative history indicates that amount specified
was not intended to be a limitation_ __.______________._ . _________.
MEDICAL TREATMENT
Public
Health insurance coverage of employee
Failure to file claim effect
Regulatory authority of Secretary of State provided by sec. 941 of
Foreign Service Act of 1946, 22 U.S.C. 1156, to pay medical costs of
officers and employees and their dependents is sufficiently broad to
enable Secretary to require Foreign Service members having private
health insurance to file claims with carriers for benefits to reimburse
expenditures made on their behalf by Govt. for medical care incident
to illness or unjury. Therefore, Foreign Service member who negligently
failed to timely file for health insurance benefits and thus did not
obtain private health insurance benefits to which entitled for illness or
injury, and for which medical care was provided at expense of Govt.,
is indebted for amount which he would have received had he recouped
Insurance._ - _ . e -o
MILITARY PERSONNEL
Annuity elections for dependents. (See PAY, Retired, Annuity elections for
dependents)
Contracting with Government
Retired members. (See MILITARY PERSONNEL, Retired, Contracting
with Government)
Dependents
Transportation. (See TRANSPORTATION, Dependents, Military
personnel)
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MILITARY PERSONNEL—Continued
Felony convictions
Committee appointed to control member’s estate
Status of pay
Retainer pay due member transferred to Fleet Reserve who was
convicted of felony and sentenced to more than 1 year’s confinement
in correctional institution and who under statutes of State of Va. has
committee appointed over his estate, both real and personal, is con-
sidered to be out of control of member who no longer may dispose of
his estate, a situation comparable to one mentally incompetent, and,
therefore, retainer pay may be paid over to court-appointed committee
upon court certification that committee has not been removed._________
Orders. (Seec ORDERS)
Overpayments
Adjustment to reflect Consumer Price Index
In computing retired or retainer pay, floor provided by 10 U.S.C.
1401a(e) must be limited to rate of pay in effect on day immediately
before effective date of rate of monthly basic pay on which a member's
retired or retainer pay would otherwise be based, plus appropriate
Consumer Price Index increases from that date forward. Any inference
in 51 Comp. Gen. 384 to contrary should be disregarded; inconsistent
payments should be corrected immediately; and past overpayments need
not be collected since they presumably were accepted in good faith
by members and would be proper for waiver under 10 U.S.C.2774_______
Pay. (See PAY)
Retired. (See PAY, Retired)
Per diem. (See SUBSISTENCE, Per diem, Military personnel)
Quarters allowance. (See QUARTERS ALLOWANCE)
Reservists
Training duty
Per diem
Reservists ordered to active duty training at permanent duty stations
away from their homes or places from which ordered to active duty for
periods of either less or more than 20 weeks who subsequently are re-
quired to perform temporary duty assignments away from permanent
stations in areas where their homes or places from which they are
ordered to active duty are located, are entitled to per diem under ap-
plicable provisions of Part E, Ch. 4 of Joint Travel Regs. since mem-
bers having departed their permanent duty stations are in travel status,
and fact that additional expenses are not incurred at temporary duty
location does not preclude payment of per diem, as “per diem” is com-
mutation of expenses and is payable without regard to whether expenses
it is designed to reimburse are actually incurred. ..o oo -__
Retired
Contracting with Government
Sales activities
Retired pay withholding
A retired regular AF officer engaged in sale of electrical equipment
whose business activities included making calls on Dept. of Defense
(DOD) agencies, as well as installation of National Oceanic and Atmos-
pheric Admin., for purposes of rendering technical assistance, updating
catalogue materials, providing information on companies he represented
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MILITARY PERSONNEL—Continued
Retired—Continued
Contracting with Government-—~Continued
Sales activities—Continued
" Retired pay withholding—Continued
and their products, determining future markets, and contacting Govt.
purchasing agents, is considered as actively participating in procure-
ment process for purpose of obtaining business for his employer and
such participation constitutes sales activities in violation of 37 U.S.C.
801(c) and DOD Directive 5500.7, Aug. 8, 1967, notwithstanding
member’s contention that majority of calls were made in response to
inquiries for technical information and, therefore, payment of retired
pay to member during period of participation in procurement process is
precluded . .l
Retirement
Involuntary ». voluntary
Holding in case of Edward P. Chester et al. v. United States (199 Ct.
Cl. 687), which authorizes computation of retired pay based on rates
effective July 1 rather than lower June 30 rates and accepted for Coast
Guard officers in 53 Comp. Gen. 94, and for Air Force officers held
beyond mandatory retirement date for physical evaluation, in 53 Comp.
Gen. 135, is viewed as applicable to Marine Corps officers retired man-
datorily pursuant to Pub. L. 86-155, 73 Stat. 333, in view of similarity
between applicable statutes and/or Marine Corps, and, therefore, offi-
cer’s retired pay may be computed on rates in effect July 1 of year in
which he retires. 48 Comp. Gen. 30 and other similar decisions are
overruled_ . __ ____ oo
Station allowances. (Sec STATION ALLOWANCES. Military personnel)
MISCELLANEOUS RECEIPTS
Fees for services to public
Adjustment
Since applications for discharge permits under Refuse Act Permit
Program, which were filed with the Corps of Engineers or EPA, were not
processed because the authority to issue permits was given to the States
pursuant to sec. 402 of Federal Water Pollution Control Act, as amended
by Federal Water Pollution Control Act Amendments of 1972, 33 U.S.C.
1342, refund may be made by EPA of application fees charged, for
although fees were properly received, deposit of fees into Treasury as
miscellaneous receipts was erroneous. Therefore, amounts that are
proper for refund should be transferred from receipt account to ‘‘suspense
fund”’ for refund, and in future until properly for deposit into Treasury ag
miscellaneous receipts, fees should be deposited into Treasury as trust
funds in accordance with 31 U.S.C. 725r. .o ...
NATIONAL ADVISORY COUNCIL ON VOCATIONAL EDUCATION
Executive Director
Compensation
Determination of applicability of sec. 7(d) (1) (A) of Federal Advisory
Committee Act to Executive Director of National Advisory Council on
Vocational Education who is paid $36,000 per year plus yearly contribu-
tion of $6,888 towards retirement is not necessary, since authority of
Council to hire without regard to civil service laws does not authorize
Council to compensate him without regard to Classification Act. How-
ever, matter should be submitted to CSC which has jurisdiction to make
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NATIONAL ADVISORY COUNCIL ON VOCATIONAL EDUCATION-—Con.
Executive Director—Continued Page
Compensation—Continued

final determinations as to applicability of Classification Act, and upon
determination of proper rate of pay, request for waiver of any erroneous
payments, if over $500, may be submitted to GAO___._._.___.__--_._. 531
NATIONAL GUARD
Civilian employees
Technicians
Severance pay
National Guard technicians who are separated from civilian positions
as result of loss of enlisted military status due to failure on part of Nation-
al Guard to accept their reenlistment applications, although qualified,
are considered to have been involuntarily separated and, therefore,
entitled to severance pay provided under 5 U.S.C. 5595, except when it
is reasonably established that failure to accept application for reenlist-
ment is for cause based on charges of misconduct, delinquency, or inef-
ficiency on part of enlisted member. Although GAO has no jurisdiction
to determine whether qualified technician who is separated from civilian
position because application for reenlistment is not accepted is precluded
from receiving civil service retirement benefits based on involuntary sepa-
ration, it is suggested reference in legislative history of National Guard
Technicians Act of 1968 to “involuntary retirement’’ should be narrowly
construed. . o e mecmaee———an 493
NONDISCRIMINATION
Contracts. (See CONTRACTS, Labor stipulations, Nondiscrimination)
Discrimination alleged
Basis of sex
Removal of differential treatment
Under ruling in Frontiero v. United States, 411 U.S. 677 (1973), that
certain portions of 37 U.S.C. 401 and 403, the statutory provisions that
govern basic allowance for quarters (BAQ) entitlement, are uncon-
stitutional, Dept. of Defense may not deny BAQ payments to current
or former female service members who otherwise qualify for BAQ pay-
ments for periods antedating Sept. 13, 1973, issuance date of revised
DOD instructions. However, claims which accrued more than 10 years
prior to receipt in GAO are barred from consideration by act of Oct. 9,
1940, 31 US.C. Tl o e eeeemm e mcmmmmm—mem e 539
OFFICERS AND EMPLOYEES
Administrative leave. (See LEAVES OF ABSE NCE, Administrative leave)
Compensation. (See COMPENSATION)
Contracting with the Government
Former employees
Although FCC lacks specific authority to employ experts and con-
sultants pursuant to 5 U.S.C. 3109, in view of funds, provided in its
current appropriation for ‘‘special counsel fees,” Commission may
procure services of a retired Govt. attorney in connection with investi-
gation and proceedings he directed prior to retirement, and amount
payable to him is not subject under 5 U.S.C. 8344(a) to set-off by
amount of his retirement annuity since retiree’s expertise and thorough
knowledge in matter will enable him to perform functions described in
“Statement of Work’’ contained in proposed contract independently
rather than under an employer-employee relationship__ . .. __.._._.._.___ 702
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OFFICERS AND EMPLOYEES—Continued
Duties
What constitutes pay status

Employees who were requested by U.S. Attorney to give testimony
before Federal grand jury and in trial of criminal cases while suspended
from their positions, were not placed in pay or duty status by reason of
request even though testimony before grand jury was in regard to their
official duties. Although employees are not entitled to salary for period
of time they spent testifying, they may be paid and retain any witness
fees that would be payable to non-Govt. employees appearing as wit-
nesses in such proceedings. ___ . ____________________.____________
Executive Schedule rate employees

Leaves of absence

U.S. attorneys who are compensated at Executive Schedule rates
are excluded from coverage of Annual and Sick Leave Act since 5 U.S.C.
6301(2) (x) exempts from coverage all officers appointed by President
whose basic rates of pay exceed highest General Schedule (GS) level
and although 5 U.S.C. 6301(2)(x) refers to individual whose rate of
pay ‘“‘exceeds” highest GS level, intent of Act can be effected only if
those whose salaries are intended to exceed highest GS level by virtue
of assignment to Executive Schedule are exempted even though GS-18
and Executive Level V officials may at times receive equal pay. Further-
more, while discretionary exemption authority in 5 U.S.C. 6301(2) (xi)
prohibits President from excluding any U.S. attorney from coverage
under the leave act, clause does not operate to nullify statutory exclu-
sion required by 5 U.S.C. 6301(2)(X) - oo - oo e
Excusing from work

Purposes for excusing

Retroactive grant of 8 hours administrative leave to employee by
local Commander of Air Force Base for time he spent in cleaning and
arranging for repair of damages to his home, that resulted from am-
munition train explosion, was proper exercise of administrative author-
ity since the CSC has not issued general regulations covering grant of
administrative leave and, therefore, each agency, under general guid-
ance of decisions of the Comptroller General, which are discussed in
applicable FPM Supplement, has responsibility for determining situa-
tions in which excusing employees from work without charge to leave
18 apPropriate . _ o e
Experts and consultants. (See EXPERTS AND CONSULTANTS)

Foreign service. (See FOREIGN SERVICE)
Health insurance
Carrier liability
Failure of employee to file claim

Regulatory authority of Secretary of State provided by sec. 941 of
Foreign Service Act of 1946, 22 U.S.C. 1156, to pay medical costs of
officers and employees and their dependents is sufficiently broad to
enable Secretary to require Foreign Service members having private
health insurance to file claims with carriers for benefits to reimburse
expenditures made on their behalf by Govt. for medical care incident
to illness or injury. Therefore, Foreign Service member who negligently
failed to timely file for health insurance benefits and thus did not
obtain private health insurance benefits to which entitled for illness or
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OFFICERS AND EMPLOYEES—Continued
Health insurance—Continued
Carrier liability-—Continued
Failure of employee to file claim—Continued

injury, and for which medical care was provided at expense of Govt.,
is indebted for amount which he would have received had he recouped
INSUraDCe . o e e e e
Household effects
Storage. (See STORAGE, Household effects)
Transportation. (Scc TRANSPORTATION, Household effects)
Leaves of absence. (Se¢c LEAVES OF ABSENCE)
Moving expenses. (Se¢ OFFICERS AND EMPLOYEES, Transfers, Reloca-
tion expenses)
Overseas
Home leave
Travel expenses. (Se¢ TRAVEL EXPENSES, Overseas employees,
Home leave)
Overtime. (See COMPENSATION, Overtime)
Per diem. (Se¢ SUBSISTENCE, Per diem)
Relocation expenses
Transferred employees. (Se¢c OFFICERS AND EMPLOYEES, Transfers,
Relocation expenses)
Retirement. (Se¢c RETIREMENT, Civilian)
Severance pay
Eligibility
National Guard technicians
National Guard technicians who are separated from civilian positions
as result of loss of enlisted military status due to failure on part of Na-
tional Guard to accept their reenlistment applications, although qualified,
are considered to have been involuntarily separated and, therefore,
entitled to severance pay provided under 5 U.S.C. 5595, except when it
is reasonably established that failure to accept application for reenlist-
ment is for cause based on charges of misconduct, delinquency, or
inefficiency on part of enlisted member. Although GAOQO has no juris-
diction fo determine whether qualified technician who is separated
from civilian position because application for reenlistment is not accepted
is precluded from receiving civil service retirement benefits based on
involuntary separation, it is suggested reference in legislative history of
National Guard Technicians Act of 1968 to “‘involuntary retirement’
should be narrowly construed _ .. ____ ___ o e—a_
Transfers
Relocation expenses
Houseboat as residence
Marine survey
Employee transferred from Las Vegas, Nev., to Bethesda, Md., who
purchased and occupied houseboat as his new residence may be reim-
bursed cost of marine survey—a necessary condition for financing
purchase of houseboat—since 5§ U.S.C. 5724a(4) and Fed. Property
Management Regs. 101-7 do not limit employee to reimbursement for
expenses incurred incident to purchase of dwelling on land at new duty
station in view of fact that there is ample judicial recognition that
houseboat or boat used as living quarters is a dwelling, habitation,
or residence. . __ .. e emeeeemeaa-
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OFFICERS AND EMPLOYEES—Continued

Transfers—Continued

Relocation expenses—Continued

Temporary quarters
Permanent dwelling occupation

Employee who incident to transfer to new official station under
travel orders that authorized temporary quarters and subsistence
expenses quartered his family in motel 1 day, occupied newly purchased
unfurnished house overnight, returned to motel for 2 days, reoccupied
unfurnished house for 5 days, returned again to motel for 2 days, and
then permanently occupied unfurnished house may be allowed tem-
porary quarters and subsistence expenses for period prior to permanently
moving into his house, notwithstanding rule against reimbursement to
employee who occupies residence in which he intends to remain, since
employee by his frequent return to motel manifested intent to occupy
house only on temporary basis_ . __ . _ . . __._.__.
Travel expenses. (See TRAVEL EXPENSES)
Wage board

Compensation. (See COMPENSATION, Wage board employees)
Witnesses. (See WITNESSES, Government employees)

ORDERS

Competent

Effect of subsequent orders

While initial orders of member of uniformed services assigning him
to duty as “Unit of Choice” recruiter away from his permanent station
did not specify “temporary duty,” subsequent orders continuing the
duty did and, therefore, member is considered to have been in tem-
porary duty status for entire period in which he performed as “Unit of
Choice” recruiter and to be entitled to travel and per diem allowances
for entire period of recruiter duty, and member having been reim-
bursed at lesser per diem rate than prescribed in par. M4205-1 of Joint
Travel Regs. without authority of Secretary concerned as required by
par. M4205-7, JTR, he is entitled to per diem provided for temporary

PATENTS

Assignment

Intent of parties not expressed

Correction

Assignment to Govt. of full domestic rights to an invention de-
veloped by private firm under Govt. contract may be corrected on
basis of mutual mistake of fact to conform to intent of parties, as
evidenced by preexisting contract that domestic title vest jointly. To
accomplish this, corrected assignment executed by parties should be

PAY
Annuity elections deductions. (Se¢ PAY, Retired, Annuity elections for
dependents)
Civilian employees. (See COMPENSATION)
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PAY—Continued
Retainer
Withholding
Felony conviction of member
Retainer pay due member transferred to Fleet Reserve who was con-
victed of felony and sentenced to more than 1 year’s confinement in
correctional institution and who under statutes of State of Va. has com-
mittee appointed over his estate, both real and personal, is considered
to be out of control of member who no longer may dispose of his estate,
a situation comparable to one mentally incompetent, and, therefore, re-
tainer pay may be paid over to court-appointed committee upon court
certification that committee has not been removed-__________________
Retired
Annuity elections for dependents
Children
Grandchildren
The 10-year old grandchild of a member of uniformed services to
whom Survivor Benefit Plan (10 U.S.C. 1447-1455) applies who has
care and custody of child by court order which does not stipulate a
support requirement qualifies as dependent child under 10 U.S.C.
1447(5) of Plan as ‘““foster child,” subject to general limitations on
dependency contained in 10 U.S.C. 1447(5)(A) and (B). However, if
court order stipulates support requirement in excess of one-half of total
cost of foster parent’s support, foster child would not qualify as depend-
ent child under Plan_. __________ . ________ . .__.
Death of member
Prior to receipt of election
Member of uniformed services retired prior to effective date of Sur-
vivor Benefit Plan, Pub. L. 92-425 as amended by Pub. L. 93-155, who
executed election within 1 year to provide annuity for his widow but
died prior to receipt of election in administrative office made valid
election where election document had been signed in presence of wit-
nesses and election form had passed from member’s control prior to his
death, and furthermore, secs. 3(b) and 3(e) provide that election made
within 18 months of effective date of act is effective when received by
Secretary concerned.. - _ . . o eemeemeaee
Remarriage before retirement
Member of uniformed services—a widower—who remarries while
serving on active duty may designate his newly acquired spouse as bene-
ficiary effective as of date of marriage as she qualifies as eligible benefi-
ciary under 10 U.8.C. 1448(d), and in event member should die while on
active duty, widow automatically would be entitled to survivor benefit
annuity without regard to length of marriage prior to member’s death
since special provisions contained in 10 U.S.C. 1448(d) were enacted to
insure spouses of all active duty personnel automatically would be pro-
vided with coverage in event of member’s death while serving on active
duty, without necessity of having to specifically elect that coverage_._.__
Survivor Benefit Plan
Election status
Upon becoming entitled to retired or retainer pay, service member is
bound by election he made under Survivor Benefit Plan, 10 U.S.C. 1447-
1455, prior to his eligibility to such pay unless member comes within
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PAY—Continued
Retired—Continued
Annuity elections for dependents—Continued
Survivor Benefit Plan—Continued
Election status—Continued

specific exceptions provided in 10 U.S.C. 1450(f) governing after retire-
ment marriages or after retirement acquisition of dependent child or
children. However, until member becomes entitled to retired or retainer
pay, any elections he may have made are ambulatory, that is, elections
may be changed prior to his entitlement to retired or retainer pay and
only last election made before such entitlement is binding as it is only at
that time that class of eligible annuitantsisset-___.___________________
Remarriage of member
Spouse’s annuity eligibility

When member of uniformed services remarries while serving on active
duty and elects to provide coverage under Survivor Benefit Plan, 10
U.S.C. 1447-1455, for his newly acquired spouse, upon his death after he
was voluntarily or involuntarily released to inactive duty and became
entitled to retired or retainer pay, spouse is considered fully qualified as
eligible widow under 10 U.S.C. 1450(a) (1) to receive monthly annuity
elected by member, since 2-year limitation on period of marriage prior to
death of member to whom the Plan applies which is contained in 10
U.S.C. 1447(3)(A) is viewed as applicable only to post-retirement
AT e o - - o oo e o=

Cost-of-living increases. (Se¢ PAY, Retired, Increases, Cost-of-living

increases)
Increases
Cost-of-living increases
Adjustment of retired pay

Retired pay of a general (O-10) retired under 10 U.S.C. 8918, with
over 30 years service is for computation based on floor provided by 10
U.S.C. 140la(e), and in absence of specific language in statute and
legislative history, floor provided by sec. 1401la(e) must be regarded as
rate of pay in effect on day before effective date of rate of monthly
basic pay on which the member’s retired pay would otherwise be based,
plus applicable Consumer Price Index increases from that date forward,
and any inequities resulting from application of sec. 1401a(e) is matter
for consideration by Congress__________ . ____________________ ...

Retired pay floor provided by 10 U.S.C. 1401a(e) is for computation
on rates of pay in effect on day before effective date of rates of pay on
which a member’s retired pay is based. Accordingly, a general (0-10)
who was retired in Feb. 1973 may have his retired pay equated to pay of
-a, similar general retired in 1972, plus Consumer Price Index increases,
but not to pay of similar generals whose retired pay is computed on
rates in effect prior to 1972, even though he will receive less pay than
generals retiring in 1971 0r 1972___________ ...

In computing retired or retainer pay, floor provided by 10 U.S.C.
140la(e) must be limited to rate of pay in effect on day immediately
before effective date of rate of monthly basic pay on which a member’s
retired or retainer pay would otherwise be based, plus appropriate Con-
sumer Price Index increases from that date forward. Any inference in

LI

Page

470

470

698

698



LII INDEX DIGEST

PAY—Continued Page
Retired—Continued
Increases—Continued
Cost-of-living increases—Continued
Adjustment of retired pay—Continued

51 Comp. Gen. 384 to contrary should be disregarded; inconsistent
payments should be corrected immediately; and past overpayments
need not be collected since they presumably were accepted in good
faith by members and would be proper for waiver under 10 U.S.C. 2774. 701
Chief of Staff
The rationale expressed concerning application of 10 U.S.C. 1401a(e)
in case of a general (0-10) is equally applicable in computing the retired
pay of officer who served as Chief of Staff_ _ __ __________.._ . .....__ 698
Voluntary v. involuntary retirement
Holding in case of Edward P. Chester et al. v. United States (199 Ct.
Cl. 687), which authorizes computation of retired pay based on rates
effective July 1 rather than lower June 30 rates and accepted for Coast
Guard officers in 53 Comp. Gen. 94, and for Air Force officers held beyond
mandatory retirement date for physical evaluation, in 53 Comp. Gen.
135, is viewed as applicable to Marine Corps officers retired mandatorily
pursuant, to Pub. L. 86-155, 73 Stat. 333, in view of similarity between
applicable statutes and/or Marine Corps, and, therefore, officer’s retired
pay may be computed on rates in effect July 1 of year in which he retires.
48 Comp. Gen. 30 and other similar decisions are overruled___________ 610
Withholding
Contracting with Government
A retired regular AF officer engaged in sale of electrical equipment
whose business activities included making calls on Dept. of Defense
(DOD) agencies, as well as installation of National Oceanic and Atmos-
pheric Admin., for purpose of rendering technical assistance, updating
catalogue materials, providing information on companies he represented
and their products, determining future markets, and contacting Govt.
purchasing agents, is considered as actively participating in procurement
process for purpose of obtaining business for his employer and such
participation constitutes sales activities in violation of 37 U.S.C. 801(c)
and DOD Directive 5500.7, Aug. 8, 1967, notwithstanding member’s
contention that majority of calls were made in response to inquiries for
technical information and, therefore, payment of retired pay to member
during period of participation in procurement process is precluded. . __ 616
Felony conviction of member
Retainer pay due member transferred to Fleet Reserve who was
convicted of felony and sentenced to more than I year’s confinement
in correctional institution and who under statutes of State of Va. has
committee appointed over his estate, both real and personal, is con-
sidered to be out of control of member who no longer may dispose of
his estate, a situation comparable to one mentally incompetent, and,
therefore, retainer pay may be paid over to court-appointed committee
upon court certification that committee has not been removed_________ 482
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PAYMENTS Page
Absence or unenforceability of contracts
Quantum Meruit
Benefit to Government requirement
Amount claimed for movement of tug and barge under canceled
contract because contractor did not have required ICC authority is
not reimbursable as agent of Govt. may not waive requirement that a
water carrier in interstate commerce is subject to regulation under
Interstate Commerce Act, and since no benefit accrued to Govt., pay-
ment on a quantum meruit basis may not bemade.__________________ 620
PERSONAL SERVICES
Arbitrators
Contract to conduct study of labor management activity and processes
proposed to be entered into between a retired Federal employee and
OEO under the authority granted the Director in sec. 602 of Economic
Opportunity Act of 1964 to obtain services of experts and consultants,
either through direct employment or by contract, in accordance with
5 U.S.C. 3109, when construed on basis of whole arrangement existing
between the parties and not only from the wording of the contract
evidences the former employee will represent OEQO in connection
with labor-management grievances and arbitration proceedings that
will require close working relationship with agency employees, relation-
ship that is incompatible with an independent contractor relationship
and should former employee accept employment under such arrange-
ment his pay would have to be reduced in accordance with 5 U.S.C.
8344(a) by the amount of his civil service annuity________________.__ 542
Private contract v. Government personnel
Former employees
Although FCC lacks specific authority to employ experts and con-
sultants pursuant to 5 U.S.C. 3109, in view of funds provided in its
cwrrent appropriation for ‘‘special counsel fees,” Commission may
procure services of a retired Govt. attorney in connection with investiga-
tion and proceedings he directed prior to retirement, and amount
payable to him is not subject under 5 U.S.C. 8344(a) to set-off by
amount of his retirement annuity since retiree’s expertise and thorough
knowledge in matter will enable him to perform functions described in
“Statement of Work’ contained in proposed contract independently

rather than under an employer-emplo yee relationship. - . ___ .- ... 702
POSTAL SERVICE, UNITED STATES
Claims

Losses in the mails

Since under 39 U.S.C. 401(8) the Postal Service is authorized to
settle and compromise claims against itself, GAO does not have juris-
diction to consider possible liability of Postal Service for a lost check.... 607

PRESIDENT

Authority

Basis

Since protective services provided by the Secret Service for former
Vice President Agnew at request of President are being furnished
without authority of law they should be discontinued. 18 U.8.C. 3056(a),
the statute that authorizes Secret Service protection, does not provide



LIv INDEX DIGEST

PRESIDENT—Continued
Authority—Continued
Basis—Continued

for protection of a former Vice President, and the President does not
have “inherent executive power’’ to order Secret Service protection for
former Vice President as President’s power must stem either from act of
Congress or from the Constitution itself . . _ . _ L .. ____
Presidential appointees

Leaves of absence

Status

U.S. attorneys who are compensated at Executive Schedule rates are
excluded from coverage of Annual and Sick Leave Act since 5 U.8.C.
6301(2) (x) exempts from coverage all officers appointed by President
whose basic rates of pay exceed highest General Schedule (GS) level and
although 5 U.S.C. 6301(2) () refers to individual whose rate of pay
“‘exceeds’’ highest GS level, intent of Act can be effected only if those
whose salaries are intended to exceed highest GS level by virtue of as-
signment to Executive Schedule are exempted even though GS-18 and
Executive Level V officials may at times receive equal pay. Furthermore,
while discretionary exemption authority in 5 U.S.C. 6301(2) (i) pro-
hibits President from excluding any U.S. attorney from coverage under
the leave act, clause does not operate to nullify statutory exclusion
required by 5 U.8.C. 6301(2) (X) - - oo oo oo e

PROPERTY
Real, (See REAL PROPERTY)
QUARTERS ALLOWANCE

Female members

Entitlement to allowance

Statutes of limitation

Under ruling in Frontiero v. United States, 411 U.8. 677 (1973), that
certain portions of 37 U.8.C. 401 and 403, the statutory provisions that
govern basic allowance for quarters (BAQ) entitlement, are unconstitu-
tional, Dept. of Defense may not deny BAQ payments to current or
former female service members who otherwise qualify for BAQ payments
for periods antedating Sept. 13, 1973, issuance date of revised DOD
instructions. However, claims which accrued more than 10 years prior
to receipt in GAO are barred from consideration by act of Oct. 9, 1940,
31 U.S.C. 718 oo et oo
Temporary duty

Station allowance entitlement

Members of uniformed services without dependents assigned to two-
crew nuclear-powered submarines who are receiving basic allowance for
quarters and subsistence while performing temporary additional duty
for training and rehabilitation ashore at overseas home port of submarine
in excess of 15 days are entitled to housing and cost-of-living allowances
authorized under 37 U.S.C. 405 and par. M4301 of Joint Travel Regs.
notwithstanding fact submarine is permanent station of members and
housing and cost-of-living allowances are payable only at permanent
station, since Congress did not intend to preclude payment of such allow-
ances to members actually experiencing higher cost for housing and cost
of living e e e
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REAL PROPERTY Page
Surplus Government property
Sale
Deposit
Contract default
When a limited partnership, the successor in interest to a joint venture,
failed to perform obligation undertaken by initial partnership, forfeiture
of original deposit is required as the D.C. Redevelopment Land Agency
may not waive its right of forfeiture since no consideration passed to
Agency to permit waiver of Govt.’s right, and furthermore, delay in
seeking forfeiture does not constitute waiver of forfeiture right as delay
was requested by successor partnership in order to find means to perform
the original obligation___________ ______ ... 574
RECORDS
‘‘Public Information Law’’
Agency records
General Accounting Office authority to require disclosure
Whether refusal of contracting agency to permit bidder to examine
basis for estimated annual quantities of personal property to be prepared
for shipment or storage violates Freedom of Information Act, 5 U.S.C.
552(a) (3), and implementing regulations, is not for consideration by
GAO since GAO has no authority to determine what information must
be disclosed under act by other Govt. agencies. . _______.______..____ 533
REFUSE ACT PERMIT PROGRAM
Discharge permits
Fee refund
Since applications for discharge permits under Refuse Act Permit
Program, which were filed with the Corps of Engineers or EPA, were not
processed because the authority to issue permits was given to the States
pursuant to sec. 402 of Federal Water Pollution Control Act, as amended
by Federal Water Pollution Control Act Amendments of 1972, 33 U.8.C.
1342, refund may be made by EPA of application fees charged, for
although fees were properly received, deposit of fees into Treasury as’
miscellaneous receipts was erroneous. Therefore, amounts that are proper
for refund should be transferred from receipt account to ‘‘suspense fund’’
for refund, and in future until properly for deposit into Treasury as
miscellaneous receipts, fees should be deposited into Treasury as trust
funds in accordance with 31 U.S.C. 725r.___ .. 580
REGULATIONS
Amendment
Overlapping requirements
Since some overlap exists between film listed on primary source
Federal Supply Schedule (FSS) contract and multiple-award FSS con-
tract, it is recommended that General Services Admin. regulations be
modified to prohibit use of multiple-award FSS contract where agency
needs would be satisfied by purchase from primary source contractor.__ 720
Applicability to laws
Requirement
The Administrator of EPA having been informed that regulations
promulgated pursuant to the Federal Water Pollution Control Act,
Pub. L. 92-500, 33 U.S.C. (1970 ed., Supp II) 1251, are inconsistent
with statute and must be revised, is required by sec. 236 of Legislative
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REGULATIONS—Continued Page
Applicability to laws—Continued
Requirement—Continued

Reorginization Act of 1970 to report to the appropriate congressional
committees as to action taken with respect to the corrective recom-
mendations made by the GAO_ ____________________________._ ... 547
Modification

General Accounting Office instigation

Practice of National Labor Relations Board (NLRB) of making
promotions effective at beginning of pay period following date “notice”
of promotion is received in personnel office, which delays pay increase for
13 days, may not be corrected by changing beginning of workweek to
Monday since word “following’’ as used in NLRB procedure for making
promotions effective means ‘‘after’” and change proposed would further
delay increase to 14 days. Also, retroactive corrective regulation would
violate rule that personnel action may not be made retroactively effective
to increase right of employee to compensation in absence of administra-
tive error. However, to avoid time lag in promotion under policy of
making promotion effective at beginning of pay period following “notice”
NLRB should provide by regulation that promotion be made effective
at beginning of the pay period following approval by the official au-
thorized to approve promotions.. - _ __ __ o 460

RELEASES

Requirement

Avoidance of future claims

Past or present GSA Federal Protective Service members who have
presented no evidence to support their claims for preliminary and post-
liminary duties on basis of Fugie L. Baylor et al. v. United Stales, 198
Ct. Cl. 331, may only be allowed uniform changing time, and then only
upon submission of release of any claim arising out of performance of
additional preliminary and postliminary duties commencing from point
in time 10 years prior to date upon which their claims were received in
Transportation and Claims Div. of U.8. GAO, even though use of re-
leases generally is not favored. However, use of releases is warranted
to insure that claimants present their claims in full at one time and that
they do not later claim additional amounts. Modified by 54 Comp.
Gen.—(B-158549, July 5, 1974) . __ . _____ oo 489

REPORTS

Administrative

Contract protest

Basis of report doubtful

While protester has not met burden of proving by clear and convincing
evidence that sole-source award made for multipurpose simulators was
not justified because multiple single purpose simulators could satisfy
Navy’s requirement, doubt has been cast on two or three main reasons
administratively advanced to support multipurpose requirement, and,
therefore, GAO recommends that Navy’s needs be thoroughly reexamined
to determine if multipurpose simulator is sole type that will satisfy
Govt.’s meeds_ - ____ et 478
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RETIREMENT

Civilian

Involuntary retirement, etc

- National Guard technicians

National Guard technicians who are separated from civilian positions
as result of loss of enlisted military status due to failure on part of Na-
tional Guard to accept their reenlistment applications, although quali-
fied, are considered to have Jeen involuntarily separated and, therefore,
entitled to severance pay provxded under 5 U.S.C. 5595, except when it
is reasonably established that failure to accept application for reenlist-
ment is for cause based on charges of misconduct, delinquency, or in-
efficiency on part of enlisted member. Although GAO has no jurisdiction
to determine whether qualified technician who is separated from civilian
position because application for reenlistment is not accepted is precluded
from receiving civil service retirement benefits based on involuntary
separation, it is suggested reference in legislative history of National
Guard Technicians Act of 1968 to “involuntary retirement’’ should be
narrowly construed-_ _ _ ___ _ ________ e o_____

Reemployed annuitant

Annuity deduction
Mandatory

Retired annuitant who is member of Technology Assessment Advisory
Council is not exempt from requirements of 5 U.S.C. 8344(a) that an
amount equal to the annuity allocable to period of employment be
deducted from pay of annuitant, because that provision covers all
positions not specifically exempted, and Congress has not exempted
Council members_ _ . . e

Limitation on pay of public members of Technology Assessment
Advisory Council contained in sec. 7(e)(2), Pub. L. 92-484, operates
to limit amount of pay fixed for members and that fixed rate may not vary
because Council member will receive less pay by virtue of restriction in
5U.S.C.8344(8) oo e

Services under contract

Contract to conduct study of labor management activity and proc-
esses proposed to be entered into between a retired Federal employee
and OEO under the authority granted the Director in sec. 602 of Eco-
nomic Opportunity Act of 1964 to obtain services of experts and con-
sultants, either through direct employment or by contract, in accord-
ance with 5 U.S.C. 3109, when construed on basis of whole arrangement
existing between the parties and not only from the wording of the
contract evidences the former employee will represent OEO in connection
with labor-management grievances and arbitration proceedings that
will require close working relationship with agency employees, relation-
ship that is incompatible with an independent contractor relationship
and should former employee accept employment under such arrange-
ment his pay would have to be reduced in accordance with 5 U.S.C.
8344 (a) by the amount of his civil service annuity.____________________

Although FCC lacks specific authority to employ experts and con-
sultants pursuant to 5 U.S.C. 3109, in view of funds provided in its
current appropriation for ‘‘special counsel fees,’”” Commission may
procure services of a retired Govt. attorney in connection with in-
vestigation and proceedings he directed prior to retirement, and
amount payable to him is not subject under 5 U.S.C. 8344 (a) to set-off by
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RETIREMENT—Continued
Civilian—Continued
Reemployed annuitant—Continued
Annuity deduction—Continued
Services under contract—Continued

amount of his retirement annuity since retiree’s expertise and thorough

knowledge in matter will enable him to perform functions described in

“Statement of Work” contained in proposed contract independently

rather than under an employer-employee relationship._.__._..__._._-
REWARDS (See AWARDS)
SALES

Bids

Deposits
Checks lost
Government liability

Bidder’s claim for incidental expenses that resulted from loss of
unendorsed cashier’s check, payable to the order of GSA and submitted
as bid deposit incident to sale of real property and which was lost in
mail when returned after all bids were rejected is denied because GSA,
as pledgee, is only obligated to use ordinary care and its use of certified
mail, return receipt requested, conforms with customary practice and
pledgees need not insure pledged property._ . __. .. oo . —c.oooo.o

Forfeiture. (See SALES, Bids, Deposits, Retention, Contract default)
Retention
Contract default

When a limited partnership, the successor in interest to a joint
venture, failed to perform obligation undertaken by initial partnership,
forfeiture of original deposit is required as the D.C. Redevelopment
Land Agency may not waive its right of forfeiture since no consideration
passed to Agency to permit waiver of Govt.’s right, and furthermore,
delay in seeking forfeiture does not constitute waiver of forfeiture right
as delay was requested by successor partnership in order to find means
to perform the original obligation._____________________._ ...

SMALL BUSINESS ADMINISTRATION
Contracts
Awards to small business concerns. (See CONTRACTS, Awards, Small
business concerns)
STATES
Federal aid, grants, etc.
Construction projects
Approval creates contractual obligation of U.S.

The EPA’s regulations that provide for approval of grant applica-
tions combining both design and construction stages of water treatment
project are inconsistent with sec. 203(a) of Federal Water Pollution
Control Act, Pub. L. 92-500, 33 U.S.C. (1970 ed., Supp II) 1283(a),
which prescribes that Govt. is obligated to pay its share of project costs
only upon approval of plans, specifications and estimates at each suc-
ceeding stage. Therefore, in absence of approval of plans, specifications
and estimates for construction stage of water treatment project, there
is no grant commitment by U.S. and no charge against a State’s
allotment_ __ __ __ o mmmm————————
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STATES—Continued
Federal aid, grants, etc.—Continued
Percentage limitation
Language in sec. 202(a) of the Federal Water Pollution Control
Act as amended by Pub. L. 92-500, 33 U.S.C. (1970 ed., Supp II) 1251,
that a grant for treatment works “shall be 75 per centum of the cost of
construction thereof” and in conference report that Federal grant shall
be “75 per centum of the cost of construction in every case’” is manda-
tory and the EPA, despite assertions that the interests of the Federal
Govt., of State in which project is to be placed, and grantee might best
be served if Federal grant would be less than 75 percent of project cost,
has no authority to make grants in lesser amounts____.__.____________
STATION ALLOWANCES
Military personnel
Excess living costs outside United States, etc.
Additional to quarters allowances
Members of uniformed services without dependents assigned to two-
crew nuclear-powered submarines who are receiving basic allowance for
quarters and subsistence while performing temporary additional duty
for training and rehabilitation ashore at overseas home port of submarine
in excess of 15 days are entitled to housing and cost-of-living allowances
authorized under 37 U.S.C. 405 and par. M4301 of Joint Travel Regs.
notwithstanding fact submarine is permanent station of members and
housing and cost-of-living allowances are payable only at permanent
station, since Congress did not intend to preclude payment of such al-
lowances to members actually experiencing higher cost for housing and
cost of living. __ e
STATUTES OF LIMITATION
Claims
Military matters and personnel
Sex discrimination removed
Under ruling in Frontiero v. United States, 411 U.S. 677 (1973),
that certain portions of 37 U.S.C. 401 and 403, the statutory provisions
that govern basic allowance for quarters (BAQ) entitlement, are uncon-
stitutional, Dept. of Defense may not deny BAQ payments to current
or former female service members who otherwise qualify for BAQ pay-
ments for periods antedating Sept. 13, 1973, issuance date of revised
DOD instructions. However, claims which accrued more than 10 years
prior to receipt in GAO are barred from consideration by act of Oct. 9,
1940, 31 U.S.C. Tla_ e
STATUTORY CONSTRUCTION
Conflicting provisions
Rule
Where Foreign Assistance Act of 1973 earmarked $18 million for
UNICEF while appropriation act earmarked only $15 million, the lesser
figure is controlling, since from legislative histories it appears that in
authorizing funding at higher level Congress did not intend to reduce
funding of other international organizations and that lesser amount in
appropriation act, representing the latest expression of Congress, was
intended to constitute both maximum and minimum amount available
for UNICEF e
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STATUTORY CONSTRUCTION—Continued
Legislative history, title, etc.
Examination by General Accounting Office
While language contained in Agriculture-Environmental and Con-
sumer Protection Appropriation Act, 1974, that “loans may be insured,
or made to be sold and insured * * * as follows: * * * operating loans,
(350,000,000 * * *’ would, standing alone, normally be construed as
binding upon the Agriculture Dept. and establishing a limit upon amount
of loans, legislative history indicates that amount specified was not
intended to be a limitation. . .. __ . __________________________..._. .
STORAGE
Household effects
Commercial storage
Truck rental in lieu
Employee who incident to moving his household goods to his first duty
station rents van in lieu of storing goods in warehouse may be reimbursed
expenses incurred up to maximum amount authorized by GSA Com-
muted Rate Schedule if he can produce documentation that meets re-
quirements for temporary storage; that is, a receipted copy of a warehouse
or other bill for storage costs which shows storage dates, storage location,
and actual weight of household goods stored__ - .______________._____
SUBSISTENCE
Per diem
Military personnel
Temporary duty
Near home of record
Reservists ordered to active duty training at permanent duty stations
away from their homes or places from which ordered to active duty for
periods of either less or more than 20 weeks who subsequently are required
to perform temporary duty assignments away from permanent stations
in areas where their homes or places from which they are ordered to
active duty are located, are entitled to per diem under applicable pro-
visions of Part E, Ch. 4 of Joint Travel Regs. since members having
departed their permanent duty stations are in travel status, and fact
that additional expenses are not incurred at temporary duty location
does not preclude payment of per diem, as “per diem’ is commutation
of expenses and is payable without regard to whether expenses it is
designed to reimburse are actually incurred. . ... ___ ... ____________
‘‘Unjt of Choice’’ recruiter
While initial orders of member of uniformed services assigning him
to duty as “Unit of Choice’ recruiter away from his permanent station
did not specify ‘“temporary duty,” subsequent orders continuing the
duty did and, therefore, member is considered to have been in temporary
duty status for entire period in which he performed as “Unit of Choice”’
recruiter and to be entitled to travel and per diem allowances for entire
period of recruiter duty, and member having been reimbursed at lesser
per diem rate than prescribed in par. M4205-1 of Joint Travel Regs.
without authority of Secretary concerned as required by par. M4205-7,
JTR, he is entitled to per diem provided for temporary duty._...__...
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SUBSISTENCE—Continued Page
Per diem—Continued
Temporary duty
At permanent post
Employee who incident to being assigned temporary duty as escort to
accompany group of National Education Assn. representatives on tour
of Indian reservations stayed in hotel at his headquarters, Sante Fe,
N.M., with the group, may not be allowed per diem since pursuant to
par. 6.6(a) of Standardized Government Travel Regs. (SGTR) payment
of per diem is precluded when employee performs temporary duty within
confines of his permanent duty station. But, for hotel stay in Albu-
querque, N.M., located 15 miles from employee’s residence, determina-
tion may be made to allow per diem, subject to direction and caution
contained in par. 6.3(a) of SGTR, as no provision of law or SGTR
precludes payment of per diem to an employee in an authorized travel
status simply because he is assigned at a place which happens to be his
homMe . e 457
TRANSPORTATION
Dependents
Military personnel
Dependents delayed travel
Member transferred twice
Since dependents of member of uniformed services did not exercise
right to Govt. transportation when member was transferred from his
old permanent duty station in Hawaii to new permanent duty station
in Tex., upon member’s permissive transfer to subsequent permanent
station in Calif., although par. M7055, Joint Travel Regs. (JTR), is
not for application, dependents may be afforded transportation at
Govt. expense from Hawaii to Calif. for distance that does not exceed
distance from Hawaii to Tex. However, member is not entitled, pursuant
to par. M7000-13, JTR, to Govt. transportation for dependent who
subsequent to permanent change of station from Hawaii to Tex. traveled
to Fla. to attend school and for health and welfare reasons, in absence of
indication that travel was for purpose of establishing residence not of
teMPOrary NAatUre . o e oo e 667
Rates
Section 22 quotations
Exclusive vehicle use shipments
Where carrier’s section 22 tender for special vehicle services requires
service to be ordered by shipper and that shipping documents be marked
to so indicate and the administrative office advises the services were not
ordered, carrier is not entitled to special charges notwithstanding
shipping documents were properly marked. Modified by 53 Comp.
Gen. ————— (B-1785623, May 15, 1974) - - _ . eaas 603
When a shipper orders special service provided in carrier’s section 22
tender, issued pursuant to 49 U.S.C. 22 and 317 (b), which covers
electronic equipment and instruments, and annotations on shipping
document are in compliance with provisions of tender and are not
disputed by administrative report, constructive weight of space of
each vehicle ordered or used is proper basis for computing carrier’s
charges. Furthermore, under tender should each vehicle be loaded to
the full visible capacity of vehicle, even if shipper failed to annotate
Govt. Bill of Lading or did not intend to request special service, carrier
would be entitled to charges based on constructive weight____________ 628
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TRANSPORTATION-—Continued Page
Rates—Continued
Section 22 quotations—Continued
Tender applicable
Shipments due to military activities closing
Carrier’s section 22 tender covering office furniture, files and equip-
ment is not applicable on shipments of BOQ furnishings and equipment,
general commodities and household goods in connection with closing of
Floyd Bennett Air Field, but rather for application is tender that covers
household goods since shipments of establishment moving from one
location to another meets the ICC definition of household goods_.__.__ 603
TRAVEL EXPENSES
Military personnel
Dependents
Transportation. (See TRANSPORTATION, Dependents, Military
personnel)
Overseas employees
Home leave
Time at or near residence
Substantial amount requirements
Civilian employee on home leave as provided by 5 U.S.C. 5728, who
spent 16 out of total of 61 days leave in U.S., his country of actual
residence, has met requirement in par. C4152-2d of Joint Travel Regs.
and par. 2-1.5h(2) (¢) of Federal Travel Regs. that substantial amount
of home leave be spent in U.S. since it is apparent employee did not
intend that his visit to U.S. be a mere stopover and, therefore, employee
is entitled to reimbursement in connection with his Renewal Agreement
Travel . - e —— e 468
Temporary duty
Additional duty
Return to duty from leave point
Employee authorized to return from a temporary duty (TDY) assign-
ment via circuitous route for purpose of taking annual leave who while
on leave is notified to return to TDY point for additional duty before
returning to official station is entitled to reimbursement for fravel ex-
penses and per diem relating to circuitous return travel completed prior
to notification of additional duty, but travel expenses should be reduced
by excess costs that would have been incurred incident to proposed cir-
cuitous return. Furthermore, other costs such as mileage and parking fees
related to the indirect travel for leave purposes are for disallowance___.._ 556
UNITED NATIONS CHILDREN‘S FUND
Appropriations. (See APPROPRIATIONS, United Nations Children's
Fund)
VICE-PRESIDENT
Protection after resignation
Since protective services provided by the Secret Service for former
Vice President Agnew at request of President are being furnished with-
out authority of law they should be discontinued. 18 U.S.C. 3056(a),
the statute that authorizes Secret Service protection, does not provide for
protection of a former Vice President, and the President does not have
“inherent executive power’’ to order Secret Service protection for former
Vice President as President’s power must stem either from act of Con-
gress or from the Constitution itself_______________________________. 600
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WITNESSES
Fees. (See FEES, Witnesses)
Government employees

Status

Employees who were requested by U.S. Attorney to give testimony
before Federal grand jury and in trial of criminal cases while suspended
from their positions, were not placed in pay or duty status by reason of
request even though testimony before grand jury was in regard to their
official duties. Although employees are not entitled to salary for period
of time they spent testifying, they may be paid and retain any witness
fees that would be payable to non-Govt. employees appearing as witnesses
in such proceedings. _ . . _ . e __
Testimony perpetuation

Appropriation chargeable

Since 39 Comp. Gen. 133 holds that expense of perpetuating and
authenticating testimony given at deposition is payable from same funds
as fees for witnesses, whereas 50 7d. 128 holds that Criminal Justice Act
of 1964, as amended, 13 U.S.C. 30064, provides sole source of funds for
eligible defendants to obtain expert services necessary for adequate
defense, stenographic and notarial expenses incurred to perpetuate and
authenticate testimony of expert witnesses for such defendants should
henceforth be paid by Administrative Office of U.S. Courts from funds
available toit, and not by Dept. of Justice. 39 Comp. Gen. 133 modified.

WORDS AND PHRASES
‘‘Per diem’’

Reservists ordered to active duty training at permanent duty stations
away from their homes or places from which ordered to active duty for
periods of either less or more than 20 weeks who subsequently are required
to perform temporary duty assignments away from permanent stations
in areas where their homes or places from which they are ordered to
active duty are located, are entitled to per diem under applicable pro-
visions of Part E, Ch. 4 of Joint Travel Regs. since members having
departed their permanent duty stations are in travel status, and fact that
additional expenses are not incurred at temporary duty location does
not preclude payment of per diem, as “per diem’ is commutation of
expenses and is payable without regard to whether expenses it is designed
to reimburse are actually incurred__ ________ ___________________._.
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